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NCOME of a mortgage receiver of properties in 

foreclosure has been the subject of many con- 

troversies and considerable legal study. Peculi- 
arly, the question of liability for Federal income 
taxes on this income has received little attention. It 
has been generally assumed that where there is net 
income, the ownership of the property carries the 
tax liability. Examination of the nature of income 
indicates that this assumption may have definite 
limits. 

Owners are being assessed by the Government for 
income taxes on properties that have actually been 
operating at a loss. Management of property by a 
receiver is quite different from that of an owner, in 
that a receiver often accumulates gross income past 
the taxable year though obligations are outstanding 
which if paid would be deductible for income tax 
purposes. From the standpoint of taxation, there 
has been real dislocation of income and expense. 


Controversies arising from this dislocation are 
now active in the Bureau. It is believed that many 
of the problems will be simplified if the general lia- 
bility for taxes on this income and the time of inci- 
dence is broadly considered from the standpoint of 
gain rather than from the standpoint of title to the 
foreclosed properties. 


The authors realize that the theories herein ad- 
vanced have not the benefit of orthodox practice, 
but believe that they coincide more nearly with a 
true concept of income than the present practice of 
taxation of mortgage receivers’ income. 


Income was defined by the Supreme Court in 
Eisner v. Macomber? as: 


1 (1920), 251 U. S. 189, 207. Substantially the same language is found 
in Doyle v. Mitchell Brothers Co. (1918), 247 U. S. 179, 185. 





Rentals Collected by a 


Mortgage Receiver 


By METELLUS THOMSON Jr., GEORGE W. BALL 


and JOHN A. WRIGHT 


The gain derived from capital, from labor, or from 
both combined, provided it be understood to include profit 
gained through a sale or conversion of capital assets. 

Admitting that this concept of income has been 
broadened? it would seem that under the widest 
interpretation of the term, income must be a gain 
of some kind, and that it must be realized. We pro- 
pose to test the nature of the earnings of mortgaged 
property administered by a receiver as to first, 
whether there is gain, and secondly, as to whether 
it is realized. The test is applied to the following 
situations : 

1. Property belonging to the mortgagor; 

2. Property belonging to a grantee who assumed 

the mortgage; 

3. Property belonging to a grantee who has not 

assumed the mortgage. 

The test is applied separately to: 

1. The owner; 

2. The mortgagor; 

3. The mortgagee. 


Income prior to sale and income during the re- 
demption period is given separate consideration. 

Cases in which a receiver under the statutes and 
regulations is liable to return the income are not here 
considered.* 





2 United States v. Kirby Lumber Co. (1931), 284 U. S. Burnet v. 
Sanford & Brooks Co. (1931), 283 U. S. 359; Taft v. ices (1929), 278 
U. 470; Corliss v. Bowers (1930), 281 U. ‘S. 376; Burnet v. Leininger 
(1932), 285 U. S. 136; Burnet v. Wells (1933), 289 U. S. 670. For a 
very thorough and comprehensive treatment of this question, see ‘Re- 
alization of Income Through Corporate Distributions” (1936), by Roswell 
Magill, 36 Col. L. R. 519; and a Note, “The Supreme Court’s Abandon- 
ment of a Definitive Concept of Taxable Income’”’ (1932), 45 Harvard 
L. R. 1072. 

3 Article 142-4 of Regulations 86, interpreting the provisions of Section 
142 of the Revenue Act of 1934—Section 142 of the Revenue Act of 1936 
does not change the existing law in this regard—provides in part that: 
“A receiver whe stands in the stead of an individual or corporation must 
render a return of income and pay the tax for his trust, but a receiver of 


(Note 3 continued on page 512) 



















































































































































































































































































































































































































































512 FEDERAL INCOME TAXATION OF RENTALS 





The Mortgagor Owner 


RIOR to the inception of the receivership, the 

mortgagor owner of property collects the rents, 
uses them and makes his income tax return showing 
gross rentals received or accrued, and paid or ac- 
crued deductible items. The rentals have been or are 
collectible by him as owner and the operating expenses 
taxes and other deductible items are his expenses. 
Both income and expenses are within his control. 

After default under the terms of the mortgage or 
trust deed, foreclosure is commenced against the 
property. A receiver is appointed, either on the 
basis of the pledge of the rents contained in the mort- 
gage or trust deed or because the court decides a 
receiver is necessary to adequately protect the mort- 
gagee.* 

In many states, the title and the concurrent right 
to possession vest in the mortgagee upon condition 
broken. The lien theory of mortgages, however, 
prevails in most states and by this theory the mort- 
gagee gets no title or estate in the mortgaged prem- 
ises either before or after default and gets, in the 
absence of provision therefor in the mortgage inden- 
ture, no right to possession before foreclosure.’ But 
the question as to liability for income taxes on in- 
come from the property should rest on the rights 
pertaining to the income rather than upon title to the 
property. Ownership of the tree is of little profit 
if the fruit belongs to others. 

In states following the modified common law rule 
that the right to possession and title, in case title 
has not already passed on the execution and delivery 
of the mortgage, passes on condition broken, the 
right to rents and profits also then passes.® In other 
states, the right to rents and profits, except where 
the Trustee goes into possession or the owner gives 
bond, seems to depend on the appointment of a re- 
ceiver.’ Mortgages ordinarily in use provide for a 
pledge of the rentals of the property during the pe- 
riod foreclosure proceedings are pending and during 





only part of the property of an 
individual or corporation need 
not.””. Therefore, it is assumed in 
this discussion, as is generally 
true in the case of foreclosure 
receivers, that the receiver is in 
possession of only part of the 
property of the individual or cor- 
porate owner. 

4Jones, Law of Mortgages, 8th 
Edition (1928), Vol. 3, Sec. 1930 
(1516); Wiltsie, Mortgage Fore- 
closure (4th Edition (1927), Vol. 
1, Secs. 556-538, inclusive. 

5 The strict common law theory 
of mortgages followed quite clear- 
ly the literal meaning of the 
term ‘“‘mortgage”’; i. e., ‘‘dead 
pledge.”” By this theory, upon 
the execution and delivery of the 
mortgage to the mortgagee, the 
mortgagee got the title to the 
property and an immediate right 
to possession. If the mortgagor 
wanted to retain possession until 
default, he had to put an express 
provision in the mortgage for this 
purpose. Although this common 
law doctrine of mortgages was 
prevalent in this country in early 
days, it was extensively modified 
during the course of the last 
century by equitable principles 
applied by the courts and legis- 
latures of the various states. 
Under this second or modified 
and sometimes called “hybrid” 
doctrine of mortgages, which is 
quite widely accepted in this 
country, the mortgagee gets title 





METELLUS THOMSON Jr. 
Attorney at Law, Chicago 
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the redemption period. This constitutes the rents 
as security in the nature of an equitable lien or pledge 
for the mortgage indebtedness. Where a receiver 
is appointed in foreclosure proceedings involving 
such a mortgage, there is an actual sequestration of 
the rents for the benefit of the mortgagee. The re- 
ceiver is the instrument by which a court of equity 
enforces this equitable lien conferred in the mort- 
gage.* 

Where the rents and profits are not pledged in 
the mortgage, the appointment of a receiver pro- 
duces the same practical effect as in the case of a 
pledge. The rents are sequestered and made a pri- 
mary fund for the security of the mortgagee.® 

Thus in every case where a receiver is appointed 
in connection with a foreclosure proceeding, the 
mortgagor loses the right to the rents and profits of 
the property. The only right in this income that he 
retains is that it be properly applied on operating 
expenses, taxes, receivership expenses, and the mort- 
gage indebtedness. 

He has no power to control, no power to recvive, 
and no power to expend any of this income. It is 
the view of the writers that this income should not 
be taxed to the mortgagor owner unless and until 
the benefit therefor is realized by him. 

In the ordinary cases, the rentals from the mort- 
gaged property will be applied by the receiver to 
some one or more of the following items: 





either at the time of the execution and delivery of the mortgage or at 
the time of default; in either event the mortgagee does not get a right 
to possession until default. In a majority of the states of this country, 
by the force partly of statutes and partly of decisions, the common law 
doctrine of mortgages has been completely repudiated and has been 
supplanted by the third, equitable or lien theory of mortgages. As 
pointed out above, under this theory, no title or estate passes to the 
mortgagee either before or after default and a right to possession arises 
only after foreclosure; the mortgage at law or in equity is nothing more 
than a mere lien or security for a debt which may be realized on by 
foreclosure or other legal means after default. 41 C. J. 273-281. Jones, 
supra, Vol. 1, Secs. 8-17, inclusive; for the nature of a mortgage in the 
different states see Sections 18-68, inclusive. 

®To enforce this right to the rents and profits, the mortgagee must 
enter into possession, for the mortgagor has no duty to account to the 
mortgagee for rents and profits where the mortgagor is permitted to re- 
main in possession after there has been a breach of condition of the 
mortgage. This is also true where _the mortgagor is left in possession 
during the period of redemption. Jones, supra, Vol. 2, Secs. 975 and 
976; Teal v. Walker (1884), 111 U. S. 242; First National Bank v. IIlinois 
Steel Co. (1898), 174 Ill. 140, 148, 51 N. E. 200; Myers v. Brown (1921), 
92 N. J. Eq. 348, 112 Atl. 844; Kountze v. Omaha Hotel Co., 107 U. S. 
378; 27 L. Ed. 609; U. S. Trust Co. v. Wabash Railway, 150 U. S. 287, 
37 L. Ed. 1085. As a general rule, where legal title and a right to pos- 
session is vested in the mortgagee after default, a court of equity will not 
appoint a receiver but will leave the mortgagee to his remedy at law. 
Jones, supra, Vol. 3, Sec. 1934. 

7 St. Louis National Bank v. Field (1900), 156 Mo. 306, 56 S. W. 1095. 
Jones, supra, Vol. 3, Sec. 1930: “The prevailing rule, in those states in 
which the legal title is regarded as being in the mortgagor until fore- 
closure (lien theory), is that a receiver will be appointed upon the ap- 
plication of a mortgagee after default, without reference to his legal 
rights, whenever sufficient equitable grounds for this relief are shown, 
which are in general that the premises are inadequate security for the 
debt, and the mortgagor, or other person in possession who is personally 
liable for the debt, is unable to make good the deficiency.” Jones, supra, 
Vol. 3, Sec. 1935; First National Bank v. Illinois Steel Co., supra; Haas 
v. Chicago page A Society, 89 Ill. 498. 

8 Moncrieff v. Hare (1906), 38 Colo. 221; 87 P. 1082; Montgomery v. 
Merrill, 65 Cal. 432, 4 Pac. 414; Sacramento & P. R. R. Co. v. Superior 
Court, 55 Cal. 453; First National Bank v. Illinois Steel Co., supra. The 
appointment of a receiver in cases where the rents and profits have been 
expressly pledged to secure the mortgage debt has been said to be in 
effect an equitable execution. Kreling v. Kreling, 118 Cal. 421, 50 Pac. 
549; Haas v. Chicago Building Society, supra. It is a general rule that 
even where the rents and profits are specifically pledged, such a provision 
does not become effective until the mortgagee takes possession or asserts 
his rights by securing the appointment of a receiver. Freedman’s Savings 
& T. Co. v. Sheperd, 127 U. S. 494, 32 L. Ed. 163; Kountze v. Omaha 
Hotel Co., 107 U. S. 378, 27 L. Ed. 609. It was held that where a 
receiver of a mortgagor mining company was in possession and the rents 
and profits had been specifically pledged to secure the mortgage debt, the 
court, upon the application of the trustee under the trust indenture would 
extend the receivership from the time of such application for the beneft 
of the mortgagee. Until such application the rents and profits belonged 
to the mortgagor company. London-Arizona Consol. Copper Co. v. Gela 
C. S. Co. (1919), 257 F. 324. 

® Haas v. Chicago Building Society, supra. Jones, supra, Vol. 3, Sec. 
1930, and cases cited. 











nts 
lge 
yer 
ng 

ot 
re- 
ity 
rt- 


in 
TO- 
ta 
or i- 


ted 
the 
of 

he 
ing 
yrt- 


ve, 
t is 
not 
ntil 


yrt- 
tO 


or at 
right 
ntry, 
. law 
been 

As 
» the 
rises 
more 
n by 
ones, 
1 the 


must 
» the 
O re- 
f the 
ssion 
and 
linois 
921), 
CS 
287, 
pos- 
1 not 
law. 


1095. 
es in 
fore- 
e ap- 
legal 
lownl, 
r the 
nally 
upra, 
Haas 


ry v. 
yerior 
The 
been 
be in 
P ac. 
- that 
yision 
sserts 
vings 
maha 
ere a 
rents 
t, the 
would 
enefit 
ynged 
Gela 


Sec. 

























September, 1936 


(a) Current operating expense; 
(b) Future deficits in operations ; 


(c) Taxes accrued either prior to or after the ap- 
pointment of a receiver; 


(d) Improvements ; 


(e) Fees for the receiver and his attorney and oth- 
er receivership expenses ; 


(f) Interest on mortgage obligations; 
(g) Principal of the mortgage obligations. 


What is the actual gain to the mortgagor owner 
from the rentals collected by the receiver, some of 
which are currently expended in the foregoing 
items, some of which are held for later disbursement ? 


Mortgagor as Owner 


IRST, in his capacity as owner. Except through 
aid of Government agencies, few equity owners 
in this depression have succeeded in retaining their 
properties once foreclosure has commenced. Never- 
theless, we must assume that the owner may succeed 
in paying up the indebtedness before sale, reinstating 
or extending it in some way, or after sale in re- 
deeming the property. Suppose our particular equity 
owner is fortunate. Has the income of the property 
collected and expended by the receiver benefited 
him? 

If no expenditures have been made on improve- 
ments or the mortgage indebtedness, it is difficult to 
find a benefit. Indeed, the owner suffers actual det- 
riment. The property has been depreciating during 
the receivership. If and when its possession has 
been returned to him, it will from a physical stand- 
point have diminished in value. 

Expenditures made by a receiver for the purpose 
of improvements on the property create a direct tan- 
gible benefit to the owner—accruing, however, only 
in the remote case that he saves the property.”° 

Where title and right of possession is in the mort- 
gagee, use of income in improvements to the prop- 
erty would, as of the then existing status, seem to 
benefit the mortgagee rather than the mortgagor. 
The mortgagor is out of title. The mortgagee is in 
title. If there is any gain to the mortgagor, it is nec- 
essarily gain deferred to the time when and if the 
title of the owner is restored. 

In cases where title remains in the mortgagor, the 
question is more difficult. The income used by the 
receiver is not the income of the mortgagor. It fol- 
lows that gain on this income can logically be taxed 
only on the theory of constructive receipt. 

It can be argued with force that income accrues 
when the expenditure is made. There has been no 
shift of title that justifies delay in incidence of the 
tax. The property is still the property of the mort- 





It is recognized that as a general rule receivers will not be author- 
ized to make improvements. However, moneys are often expended for 
things that under the income tax law constitute improvements. It is 
‘ften extremely difficult to determine the true nature of expenditures paid 
or incurred in connection with replacements, alterations or improvements 
because the problem is almost wholly factual. Repairs in the nature of 
replacements under Reg. 86 Art. 23 (a)-4 are chargeable against the 
depreciation reserve if such an account is kept; whereas Reg. 86 Art. 
24-2 provides “amounts paid for increasing the capital value or for mak- 
ing good the depreciation (for which a deduction has been made) of prop- 
erty are not deductible from gross income.’”’ Whether the expenditure is 
in the nature of a repair or an improvement, it will under no circum- 
stance accrue to the benefit of the mortgagor unless he is fortunate 
enough to recover his property which, as has been pointed out, is only 
speculatively possible. 
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gagor and to the extent 
of the outlay for the im- 
provement, income has 
been expended in the 
mortgagor’s interest." 

On the other hand, a 
more practical and prob- 
ably sounder argument 
can be made that the 
doctrine of constructive 
receipt of income should 
never be applied unless 
the benefit is certain.’ 
Until the foreclosure 
proceeding is terminat- 
ed, the benefit to the 
owner from the income 
is conjectural.'® 

Under such a practi- 
cal view, the owner 
would be in constructive 
receipt of income at the 
time of restoration of 
the property to him in 
the amount of the de- 
preciated cost of the 
improvements. This would be regardless of the 
status of the legal title during the receivership. The 
actual benefit is the value at the time of restoration 
rather than depreciated cost. By using value, waste- 
ful purchases by the receiver would not produce a 
fictitious gain. However, use of cost seems more 
in keeping with income tax accounting. 

There have been receiverships that were profitable 
enough so that payments have been made to reduce 
the principal of the indebtedness. The net equity 
is thus increased. But the mortgagor owner is not 
only benefited by the increase in his equity, but also 
by the reduction in his indebtedness. The law will 
not tax him twice on the same income and we here 
choose to treat it from the standpoint of reduction 
in indebtedness. It becomes important when the 
dual personality has been separated and the mort- 
gage debtor and the owner of the equity are different 
persons. This situation is hereinafter discussed.“ 





GrorcE W. BALL 
Attorney at Law, Chicago 





1 Tf the incidence of income is at the time the improvement is made, 
the owner will have a deductible loss at the time of sale or at the end of 
the redemption period. 


12 Tt is generally held that indefiniteness as to amount and contingency 
as to receipt preclude the idea of constructive receipt. Employment con- 
tracts often contain provisions that what may eventually be income can- 
not be drawn down for a period of years and then only on the happening 
of certain events. Such items have been held not to be subject to the 
doctrine of constructive receipt because of their inherent contingent 
nature. Robert K. Wehner (1930), 21 B. T. A. 614; Union Guardian 
Trust Company v. Burnet (1933), 64 Fed. 2nd 712; Lyle H. Olson 
(1931), 24 B. T. A. 702; James R. Lister (1925), 3 B. T. A. 475; Thomas 
Bemis, Sr. (1925), 2 B. T. A. 255; Roswell B. Magill, “The Taxation of 
Unrealized Income” (1925-26), 39 Harvard L. R. 82, analyzes various 
cases dealing with the doctrine of constructive receipt and groups these 
cases into three broad categories. 


13In Great Northern Railway Company v. Commissioner, 8 B. T. A. 
225 (269), the Board stated: 

“Under either method (that is, cash or accrual) the taxpayer must 
have before him some definitely ascertained item of income to record 
before it can be reported and if a given transaction does not correspond 
to the definition of income, then there is no income to record whether 
the taxpayer keeps its books on a cash or an accrual basis. Where books 
are kept on the accrual basis, there is no requirement that there should 
be accrued as income that which may never be received.” 


14 See text with heading “Conveyance of the Equity Without Assump- 
tion of the Mortgage Indebtedness.” 
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Mortgagor as Debtor 


T URNING to the other capacity of the mortgagor 
owner, that of the debtor of the mortgage indebted- 
ness, it seems a safe assumption that gain accrues to 
him, if at all only by payment upon the mortgage debt. 
He, in such capacity, can only be benefited by a reduc- 
tion of his liability. 

The mortgage debt will generally include a num- 
ber of items besides principal and interest. Taxes 
paid by the mortgagee, attorneys’ fees, and other 
costs of the foreclosure are only some of the items 
included in the decree. Payment of such items does 
not increase the asset side of the balance sheet of 
the mortgagee. Income so applied, if charged as 
income to him, should at the same time be deducted 
as expense. The same should hold true as to interest 
paid. True, the interest is his obligation. When 
paid from the rentals of the properties, his obligation 
is reduced. But interest paid is a deductible item. 
If he constructively receives the income used for 
interest, he constructively pays the interest.’® 

If the receiver is so successful in his operation that 
part of the income is applied to the principal of the 
mortgage debt, a tangible benefit accrues to the 
debtor. It can be strongly argued that any such 
application should be considered income construc- 
tively received by him even though the foreclosure 
proc eedings will result in total loss of the property."® 
There is not the same excuse for deferring income 
resulting from decrease in debt as in the case ad- 
vanced for improvement expenditures. The benefit 
here is realized when the debt payment is made. 
The benefit from the improvement is only realized 
when the owner is restored his property.” 


The contra argument that even here the question 
of gain should be deferred seems more equitable and 
more free from administrative difficulty. The mort- 
gagor will definitely know the amount of his gain 
or loss when the property is restored to or fully lost 
by him and this event seems the proper time to 
evaluate his tax situation. 

In so many cases, however, the debtor is hope- 
lessly insolvent at the time of receivership of his 
properties. Payment of any given debt is of no 
benefit. Here, no taxable gain should, under either 
theory, be recognized."® 

The mortgage debtor has liability for taxes and 
insurance premiums accruing and accrued during 
the receivership. Payment of these taxes decreases 
this liability. Any argument that these payments 
are constructively received by him is of course 
answered by a constructive deduction of like amount.?® 

This theory that the mortgagor owner of real 
estate should be charged with taxable income only 
to the extent of actual gain to him and then only 

18 Where the mortg: igor makes returns on an accrual basis, this interest 
may have been accrued as a deduction in a previous year. In such case, 


interest paid might here be income not balanced by a deduction. In 
other cases referred to in the text, modifications would have to be made 
in cases where the accrual basis is used. 

16 Payments by lessee in reduction of lessor’s mortgage indebtedness 
has been held to Ne? income to the lessor, James M. Butler v. Commis- 
sioner, 19 B. T. A. 718 

7G. C. M. 13366, XIIL-2 C. B. 164 involved a pledge to a Trustee of 
securities. After default, the Trustee pursuant to the indenture pro- 
ceeded to collect the income. While this involved construction of the 
statutes relating to Trustees, it is here interesting in that the General 
Counsel ruled that the pledgor was liable for taxes on income from such 
securities applied to the debt but liable only for amounts so applied 
rather than for the entire income of the securities, 
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when realized is given additional validity by the 
elusive nature of receivers’ income. What the re- 
ceiver takes in this year may be lost in operations 
or used up in administration fees and expenses in 
the following year and never be applied for the bene- 
fit of the mortgagor owner. Why should he be 
charged with income that means nothing to him 
merely because it arises from property which he is 
in process of losing ??° 

We have stated that the income of the property 
has been sequestered for the benefit of the mort- 
gagee. Can this fact result in taxing all the income 
to the mortgagee? The question is answered by the 
nature of the sequestration. It is the mere enforce- 
ment of an equitable pledge. The rights of the mort- 
gagee to the use of the income are limited to the 
payment of the mortgage indebtedness. To the ex- 
tent that the mortgagee thus secures payment of 
interest, there is taxable income. Otherwise, there 
seems no basis on which the mortgagee can be taxed. 


Income After Sale 


OMEWHAT different considerations pertain to 

income of the receiver during the redemption 
period. A receiver is entitled to remain in posses- 
sion after sale only when a deficiency decree is en 
tered and then only until the net rentals are sufficient 
to pay the deficiency.2". The mortgagor owner in his 
capacity as owner is not concerned with this income. 

To the extent that the deficiency represents origi- 
nal principal of the mortgage, it may be argued that 
income so applied is realized by a solvent mortgagor 
owner in his capacity as debtor. Where it represents 
interest or additions to principal for foreclosure ex- 
pense or payments of taxes or insurance made by 
the mortgagor and constituting additional indebted- 
ness under the mortgage, either no income should 
be recognized or it should be balanced by the de- 
ductibility of the item. As the deficiency when it 
includes principal is generally a mixture of all such 
items, in no event should income be recognized until 
the receiver actually makes the application to 
principal. 

The recent Board case of Hawkins v. Commissioner, 
34 BTA 139, has determined that in case of loss 
of property by foreclosure the mortgagor is entitled 
to take his loss only at the end of the redemption 
period. In view of this case it would seem more 
logical not to consider payments on the deficiency in 
come at the time of payment, but to determine the 
entire question of the mortgagor’s gain or loss at the 
time of redemption or at the end of the redemption 
period. 

There is, of course, no automatic discharge of a 
receiver when the deficiency is paid. Any income 
collected by him in excess of the deficiency will be 





18 This is probably inferable from the cases dealing with cancellation 
of indebtedness upon payment of a less amount than the claim. — 
stoner v. Simmons Gin Co. (CCA-10), 43 Fed. (2) 327: aff’g. 16 B. 
793 (NA VIII-2 C. B. 71) and other cases cited in CCH 1936 Federal 
Tax Service, Par. 77.043. Cf. Art. 22 (a)-14, Regulations 86. 

19 It might be argued that payment of taxes whether accrued before o1 
after the time of appointment of the receiver is of benefit to the owner. 
It discharges a lien and thus increases the value of the equity. However. 
if such payment is constructively charged to him, the deduction should 
be allowed him. : 

2 The Government has recognized that seldom in Illinois does real 
estate come out of foreclosure in the mortgagor’s title. G. C. M. 12860, 
Milt-l C. B. 123. 

21 Milwaukee & R. Co. v. Soutter (1864), 69 U, §. 5 
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turned over to the owner and should constitute in- 
come to such owner when the right of the owner to 
receive it accrues. 

After sale during the redemption period, the mort- 
gagee has rights in income only to the extent of his 
deficiency. To the extent that interest is included 
in the deficiency and paid out of such rents, there 
is taxable income. Principal so paid, is, of course, 
a mere return of capital. Foreclosure expenses so 
paid are not in the nature of income unless previ- 
ously deducted by the mortgagee as expenses. 


Conveyance of the Equity and Assumption 
of the Mortgage Indebtedness 


N QUESTIONING the status of the owner of a 

piece of property who has mortgaged it, we have 
considered him separately in his dual capacity of 
owner and debtor. This makes somewhat easier 
the application of the principles to the case where 
such an owner has conveyed the property to A who 
has assumed the mortgage debt. The former own- 
er now becomes the secondary debtor. The new 
owner has acquired the dual functions of owner and 
primary debtor.2? The latter, as far as Federal in- 
come taxation is concerned, stands exactly in the 
shoes of the mortgagor owner whose problems have 
hereinabove concerned us and whom he has dis- 
placed. 

There is one possible exception. Accrued items 
such as taxes which are a lien on the property at 
the time of transfer and which the mortgagor is ob- 
ligated to pay by the terms of the mortgage repre- 
sent capital items to the new owner.” Receivership 
income applied to such items would seem to be gov- 
erned by the same principles discussed in the ap- 
plication of income to principal of the mortgage. 


But in being thus displaced, the former mort- 
gagor owner presents us with additional problems 
in his new capacity as secondary debtor. 


His only interest in the situation being that the 
mortgage debt be paid, the only possible ground of 
tax is on payment of this liability. To test the possi- 
bility of tax, we must examine his tax situation at 
the time of his disposal of the property. 


Under the regulations, gain or loss has been meas- 
ured to him by the difference between his cost basis 
and the purchase price. Included in this purchase 
price is the mortgage debt assumed.%* The mort- 
gage debt having once entered into the calculation 
of his gain or loss, payments on this indebtedness 
whether by the primary debtor or by the receiver is 
of no tax interest. While an interested party in the 
receivership and the foreclosure, his position is too 
remote to be charged with any receivership income 
prior to sale. 

After sale, a secondary debtor becomes a primary 
debtor if a deficiency judgment is taxed against him. 
He, just as much as the mortgagee is entitled to 
have the receivership income applied to the deficiency. 





2 Evans v. Sperry, 12 F. (2) 438; Schotten v. Barber, 217 Ill. 148, 75 
N. E. 460; Woodruff v. Germansky, 233 N. Y. 365, 135 N. E. 601; Hol- 
land Reformed School Society v. De Lazier, 84 N. J. Eq. 442, 93 Atl. 199. 
, *I, T. 1611, I1-1 C. B. 67; G. C. M. 7325, VITI-2 C. B. 197; Helver- 
aie we Fuad Life, 78 Fed. (2) 738, California Sanitary Co., Ltd., 32 
a ae ee a 

4 Art. 44-2 and Art. 44-4, Reg. 86. 
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But as any part of the deficiency which he may be 
called upon to pay, to the extent that he cannot 
collect from his grantee, is a deductible loss, any 
receivership income applied to the deficiency is to 
him not income but simply a reduction of his loss. 


Conveyance of the Equity Without Assump- 
tion of the Mortgage Indebtedness 


T HAS previously been indicated that the mort- 

gagor who retains title to his property may be 
said to receive income in either of two capacities; 
first, as mortgage debtor, and secondly, as owner. 
So long as these capacities are combined in a single 
personality, it is: of only academic importance in 
which of the two the income is received. However, 
when the property has been conveyed without an 
assumption of the debt by the transferee, evasion 
of the problem is no longer possible. Is the income 
of the property taxable to the mortgagor, to the 
owner, to neither, or to both? 


Preliminary to answering this question, it must 
first be determined when and to what extent the 
mortgage debtor, upon conveying his property, real- 
izes gain or loss. If gain or loss is realized in the 
same way as though the debt had been assumed, that 
is, if the mortgage debt is considered as part of the 
purchase price, there can be no further taxable in- 
come to the mortgage debtor from the property.”* If, 
however, the mortgage debt is not considered to have 
been included in the purchase price, he may still be 
held to receive income from the application of rents 
on his indebtedness.”® 


The first view is the one which will most probably 
be taken by the government. At least, Article 44-2 
of Regulations 86, dealing with the sale of real prop- 
erty involving deferred payments, provides: 

In the sale of mortgaged property the amount of the 
income, whether the property is merely taken subject to 
the mortgage or whether the mortgage is assumed by the 
purchaser, shall be included as part of the selling price. 
While this regulation applies in terms only to de- 
ferred payments, it is probable from considerations 
of administrative convenience that the Bureau of In- 
ternal Revenue will apply this same rule to all cases 
where the mortgagor has conveyed without an as- 
sumption.?? 


The fundamental difficulty with this view is that 
the mortgage debtor in fact receives nothing for the 
equity which he conveys except the purchase price. 
The situation is not the same as where there is an 
assumption of the indebtedness. There the mort- 
gagor receives the transferee’s promise to pay the 
mortgage obligation and if the transferee is finan- 
cially responsible this may well be considered of 
equal value to the amount of the indebtedness out- 
standing. But where there is no assumption, there 
is no promise. To be sure, the transferee has an 

23 The authors suspect that at least ninety-five per cent of the mort- 
gagors who pay income taxes return gain or loss at the time they convey 
their equities whether or not there is any assumption of liability. 

26 Of course so far as the equity owner is concerned whether or not 
he assumes the mortgage indebtedness would not seem to affect his tax 
status. 

27 Tf a mortgage debtor does not convey his equity the Bureau has held 
that he is required to take his loss at the time of foreclosure sale. 
G. C. M. 12860 (XIII-1 CB 123); G. C. M. 12737 (XIII-1 CB 120). 


This view was rejected by the Board in the recent case of Hawkins v. 
Commissioner, 34 BTA No. 139. 
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interest in paying off the mortgage in order to save 
his investment from foreclosure, but this is of ques- 
tionable benefit to the mortgagor and cannot be said 
to represent a part of the consideration. It can be 
argued that upon the transfer the mortgage debtor 
receives, in addition to the purchase price, an equi- 
table interest in the property as security for his debt, 
but this is probably more accurately a right reserved 
than a right received. 

Prior to the satisfaction of the mortgage lien 
either by the new equity owner or by foreclosure 
sale, the mortgagor retains an interest in the prop- 
erty—an interest somewhat difficult to define, but 
nevertheless, real. Thus, if he pays off the mortgage, 
either voluntarily or otherwise, he is subrogated to 
the mortgagee’s right against the property and may 
reacquire title through foreclosure. If, however, 
neither he nor his transferee pays off the mortgage 
and the property is sold, he is entitled to have the 
sales proceeds applied on his debt. 

If the mortgagor’s gain or loss is not recognized 
at the time of sale the question is raised whether 
rents from the property applied on the mortgagor’s 
indebtedness are income to him. One _ possible 
theory is that after the mortgage is paid down to 
the extent that even if the mortgagor is called upon 
to pay the balance he would have a profit on the 
transaction, all applications to the mortgage indebt- 
edness thereafter made should be considered income 
to him arising out of the sale of the property. 

Another theory somewhat easier of application is 
that gain or loss to the mortgagor should be deferred 
until the entire transaction is completed; that is, 
until the mortgage is paid, either voluntarily by the 
equity owner or out of the proceeds from the sale. 
or until a deficiency is determined which the mort- 
gagor is required to pay.”* 

The weakness of both of these theories is the 
difficulty of administration. It would appear, how- 
ever, that one or the other of them must be adopted, 
once the proposition is accepted that the mortgagor’s 
gain or loss at the time of sale does not include as 
a factor any unassumed indebtedness. 

The equity owner may be in receipt of taxable 
income where income is applied on the mortgage 
debt, even though this same income under the 
first of the two theories advanced above is 
income to the mortgagor. It would seem imma- 
terial from the equity owner’s standpoint whether 
or not he has assumed the mortgage. The basis of 


°° The taking of gain or loss at this later date is recommended by an 
additional consideration. When the indebtedness is assumed at the time 
of conveyance and a deficiency judgment is subsequently taken against 
the mortgagor, who is not able in turn to collect from the equity owner, 
the amount of the deficiency he is required to pay is written off as a bad 
debt. When, however, the property is the mortgagor’s residence or other 
property not acquired in a transaction entered into for profit and there is 
no assumption, then, if the mortgagor takes a taxable gain at the time 
of conveyance, there would seem to be no available theory upon which 
to justify a deduction for the amount of the judgment he is compelled to 
pay unless the-determination of gain is reopened. 

A fourth possible theory is applicable particularly in those states in 
which title passes to the mortgagee on the making of the mortgage or on 
condition broken. In such states the equity of redemption does not carry 
title and it can be argued therefore that gain or loss should be taken on 
the sale or exchange of the equity interest at the time of transfer, while 
gain or loss on the interest transferred to the mortgagee would be de- 
ferred until foreclosure sale. This theory is of course highly artificial and 
would complicate administration unnecessarily. " 
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attributing income to the equity owner is the appli- 
cation of payments that enhance his equity. This 
theory, which finds inferential support in a recent 
Circuit Court opinion,”® is based on the proposition 
that upon condition broken and the making operative 
of the pledge in the mortgage, the property, includ- 
ing the income to the end of the redemption period, 
becomes the primary fund for the payment of the 
debt. To the extent therefore of the value of the 
property the equity owner is the primary debtor. 
Consequently, the application of the income on the 
debt and the resultant freeing of the property to 
him is a direct benefit and taxable. 

But while the property may be the primary fund 
out of which the debt is to be paid, yet the equity 
owner’s benefit from the application of the income 
is of a contingent nature, since he receives benefit 
from the freeing of this fund only if he saves the 
property from sale. Once the property is sold the 
benefit from the income applied is irrevocably lost 
to him, for if he redeems it must be at the bid price 
which will presumably be unaffected by the amount 
of the indebtedness outstanding. 

Because of this uncertainty it is desirable that the 
determination of the tax to the equity owner should 
be postponed until the receipt of benefit from the 
income becomes certain. It becomes certain only 
if and when the mortgage is released prior to fore- 
closure sale.*° 


(Continued on page 558) 


2° Blumenthal v. Commissioner of Internal Revenue (C, C. A. 2d 1935) 
75 Fed. ae 507, reversing 30 BTA 591. In this case the taxpayer had 
pledged preferred stock having an approximate current market value of 
$300,000 as security for a $75,000 bank loan. Subsequent to the making 
of the pledge the taxpayer irrevocably conveyed the stock in trust to 
certain named Trustees, directing them to apply the unpaid accumulated 
dividends towards the liquidation of the loan, and to apply current 
dividends to the payment of premiums on insurance policies on the life 
of the taxpayer’s husband. The indebtedness at the time of this convey- 
ance had been reduced to $33,000. Upon the payment of the accumulated 
dividends the Trustees liquidated the loan and the Government contended 
that the amount of the dividends applied on the taxpayer’s indebtedness 
represented income to the taxpayer. The Board of Tax Appeals sus- 
tained this contention on the ground that the taxpayer’s personal liability 
persisted despite the pledge and that while the payment of the debt did 
release the yates from the lien of the pledge this effect was produced 
merely as a corollary of the primary benefit to the taxpayer. | 

The Circuit Court of Appeals reversed the Board’s determination, hold- 
ing in effect that upon the transfer of the stock subject to the debt the 
stock became the primary fund out of which the obligation was to be paid 
and the petitioner merely the surety for the payment of that obligation. 
Accordingly the taxpayer, having only a remote interest in the transac- 
tion, received no taxable income but income did accrue to the remainder- 
men whose equity in the stock was increased. 

Perhaps the most striking distinction between the situation in this case 
and that now under discussion is that in the Blumenthal case the 
trustees actually received the dividends in question whereas in a fore- 
closure receivership case the equity owner receives the rents from the 
mortgaged property, if he receives them at all, only constructively by 
virtue of the increase in his interest which results from their application 
on the indebtedness. He at no time has either physical possession or 
control over the rent. 

Another distinction which should be noted is that in the Blumenthal 
case the court was apparently influenced by the fact that the current 
market value of the pledged stock was approximately ten times the 
amount of the indebtedness. It was, therefore, highly improbable that 
the personal liability of the mortgage debtor would ever be called upon. 
In foreclosure cases on the other hand during the last few years the 
majority of sales have probably produced less than the amount of the 
indebtedness and deficiency judgments have been the rule rather than 
the exception. 

It should be noted further that in the Blumenthal case the court 
emphasized the existence of a stipulation entered into between the parties 
to the effect that the bank’s usual practice was to exhaust the pledged 
stock prior to proceeding against the pledgor personally. Except for 
certain states in which there are certain statutory limitations on pro- 
ceeding at law on the mortgage debt after the filing of a foreclosure bill 
it is generally held that a mortgagee may pursue his legal remedy 
regardless of the status of the foreclosure. Hazel v. Bondy, 173 Il. 302. 
_ The proposition that one secondarily liable does not receive taxabl« 
income from the reduction of his liability is reenforced by those cases 
holding that_reserves for contingent liabilities cannot be accrued as 
deductions. Donnelley Corporation, 22 BTA 175, Acq. X-2 CB 19; Alson, 
4 BTA 1159. 

% It is conceivable that a receiver might continue to operate the prop- 
erty over a period of years and make regular applications on the mort- 
gage debt until the entire amount of the debt was paid. In such a case 
under the theory suggested none of the applications would be taxed to 
the equity owner until the last payment was made. 
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By H. ARNOLD STRANGMAN* 


ROADLY speaking, citizens or residents of the 
United States may incur liability to British 
income tax (a) by ownership of British income- 

producing assets; (b) by making a visit to the United 
Kingdom of such duration as to qualify as a “resi- 
dent.” 

A person who is non-resident in the United King- 
dom is liable to tax in respect of income which 
arises in the United Kingdom at the full standard 
rate of four shillings and ninepence (4/9d.) in the 
pound, without any allowances or reliefs whatsoever. 
For example, an American citizen residing in the 
United States, who has income of £500 ($2,500) 
arising from investments in the United Kingdom, 
would be chargeable to income tax at 4/9d. in the 
pound, or 2334 per cent. in amount £118-15-0 
($593.75), by deduction at the source. He would, 
therefore, actually receive only £381-5-0 ($1,906.25) 
—i. e., £500 less £118-15-O—and he would not be 
entitled to make a claim for refund of any portion of 
the tax deducted. 


* Accountant, Los Angeles, Calif. 
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Interest on certain British Government securities 
is exempt from tax if the holdings are in the bene- 
ficial ownership of persons who are not ordinarily 
resident in the United Kingdom, as follows, viz.: 
3% per cent War Loan; 4 per cent Funding Loan; 
4 per cent Victory Bonds; 2% per cent Treasury 
Bonds, 1937. 


Certain non-residents in the United Kingdom are 
permitted to establish the right to a proportion of 
the reliefs to which a resident is entitled, based upon 
the ratio between the amount of income liable to 
British income tax and the amount of the total 
income. Application for this relief may be made by 
the following persons, viz.: 

(a) A British subject. 

(b) A person who is or who has been employed 
in the service of the British Crown, or who 
is employed in the service of a missionary 
society. 

(c) A person who has previously resided in the 
United Kingdom, and is resident abroad for 
the sake of his or her health, or for the health 
of a member of his or her family resident 
with him or her. 


(d) A widow whose late husband was in the serv- 
ice of the British Crown. 


The following examples are given to show the 
method of computing the relief allowed to persons 
coming within the foregoing classifications, viz.: 


EXAMPLE 1 


A single man, residing in the United States, has 
income arising from investments in the United 
Kingdom of £500 ($2,500); his income in the 
United States is $2,000 (£400). Total income 
£900 ($4,500): 


Income tax would be deducted at the source on 
the income arising from the investments in the 
United Kingdom in amount £118-15-0, i. e., £500 
at 4/9d. in the pound. 


Computation “A” 


The tax liability upon the £500 income arising in 
the United Kingdom amounts to £73-12-6 ($368.13), 
computed as follows: 


MT MEIR 5 he ne See nc eee ce ccs 3s. OOO 
Allowances 
Personal exemption (single man)... 100 





Taxable income 


ares .. £400 


£135 @ 1/7d. in the pound (“reduced” rate). . £ 10-13-9 
265 @ 4/9d. in the pound (“standard” rate)... 62-18-9 
£400 Tax liability £73-12-6 


Computation “B” 


The amount of the tax liability must also be com- 
puted, based upon the total income, as follows: 
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ee Oe Se ee ee £900 
Allowances 
Personal exemption (single man)... 100 
Taxable income ....... ..... £800 
£135 @ 1/7d. in the pound (“reduced” rate) £10-13-9 
665 @ 4/9d. in the pound (“standard” rate) 157-18-9 
£800 Tax liability £168-12-6 


3ut the amount of the income arising in the United 

Kingdom (£500) is only 5/9ths of the total income 
(£900); therefore, the “tax liability” under this 
computation is 5/9ths of £168-12-6, or £93-13-4 
($468.33). As the “tax liability” which must be used 
as the basis of the claim for refund is the greater 
amount as computed under “A” and “B,” the amount 
of the tax liability is that computed under “B,” or 
£93-13-4. This taxpayer would be entitled to make 
a claim for refund in amount £25-1-8 ($125.42), com- 
puted as follows, viz.: 


Income tax deducted at the source on the £500 
income arising in the United Kingdom (£500 


@ 4/9d. in the pound) .£118-15-0 
Liability to United Kingdom income tax as es- 
tablished under Computation “B” 


93-13-4 


Amount for which claim for refund may be 
made £ 25- 1-8 


EXAMPLE 2 


Married man with three children, residing in the 
United States, income arising from investments in 
the United Kingdom, £800 ($4,000); income in 
the United States $5,000 (£1,000). Total income 
£1,800 ($9,000) 


Computation “A” 
Tax liability upon £800 income arising in the United 
Kingdom amounts to £83-2-6 ($415.63), viz.: 
Income £800 


Allowances 
Personal exemption (mar- 








ried man) .. £180 

Children—3 @ £60 each 180 360 
Taxable income £440 

£135 @ 1/74. in the pound (“reduced” rate) £10-13-9 

305 @ 4/9d. in the pound (“standard” rate) 72- 8-9 

£440 Tax liability £83- 2-6 

Computation “B” 
Tax liability computed on basis of total income: 

Income £1,800 


Allowances 
Personal exemption (mar- 
ried man) £180 
Children—3 @ £60 each 180 360 
Taxable income £1,440 
£ 135 @ 1/7d. in the pound (“reduced” rate) £10-13 
1,305 @ 4/9d. in the pound (“standard” rate) 309- 13-9 





£1,440 £320-12-6 


Income arising in the United Kingdom ( £800) is 
only 4/9ths of the total income ( £1,800) ; therefore, 
the tax liability is 4/9ths of £320-12-6, or £142-10-0 
($712.50). This amount, being greater than £83-2-6 
under Computation “A,” constitutes the “tax liabil- 
itv” which must be used as the basis of the claim for 
refund. 


Tax liability 
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This taxpayer would be entitled to make a claim 
for refund in amount £47-10-0 ($237.50), computed 
as follows: 


Income tax deducted at the source on £800 in- 
come arising in the United — ( £800 
@ 4/9d. in the pound) .. TE £190- 0-0 


Liability to United Kingdom income tax as per 


Computation: “Ee occ c ice enc twee waweas 142-10-0 
Amount for which claim for refund may be 


made Mei nee edad aveiseew: te eee 


There are no hard and fast rules laid down by the 
3oard of Inland Revenue as to what constitutes 
“residence,” each case being considered upon its in- 
dividual merits. In general, however, a citizen or 
resident of the United States would be regarded as 
“resident” in the United Kingdom (a) if he had been 
in the United Kingdom for a period or periods, equal 
in the whole to six months in an income tax year 
(ending April 5th); (b) if he maintains a place of 
abode in the United Kingdom available for his use, 
and visits the United Kingdom during an income tax 
year, regardless of the length of his stay; (c) if he 
visits the United Kingdom year after year, such 
visits being for a “substantial” period (but less than 
six months), so that they might be regarded as 
“habitual.” An average annual visit for a period of 
three months is regarded as “substantial”; and the 
visits are regarded as having become “habitual” after 
four years. Should it be developed that regular visits 
for substantial periods had been contemplated from 
the start, he would be regarded as a “resident” in and 
from the first year; otherwise “residence” would not 
be presumed until the fourth year. 

A person who qualifies as a “resident” of the 
United Kingdom is subject to British income tax, 
not only upon income which arises from sources 
within the United Kingdom, but also upon income 
arising from sources outside the United Kingdom 
which is brought into, received in, or remitted to the 
United Kingdom. Remittances of “capital,” how- 
ever, are not regarded as liable to tax. In this con- 
nection, it is interesting to consider the case of an 
American citizen or resident who receives $15,000 
from the United States during his stay in the United 
Kingdom for six months in an income tax year, rep- 
resenting the proceeds of sale of bonds which cost 
$10,000. In the United States $5,000 of this $15,000 
would be regarded as “income”; however, in the 
United Kingdom, gains realized upon the sale of 
capital assets are not regarded as “income,” and are 
not subject to income tax. It appears, therefore, 
that the entire $15,000 would be regarded as “capital” 
by the British income tax authorities, in which event 
it would be exempt from taxation. If, however, 
$1,000 of the amount remitted to the United King- 
dom represented “bond interest,” such amount, being 
income, would be chargeable to British income tax. 

The following example is presented in order to 
illustrate the method of computing the amount of 
income tax payable by an American citizen or resi 
dent who qualifies as a “resident” of the United 
Kingdom: It is assumed that a married man is “resi- 
dent” in the United Kingdom for six months in an 
(Continued on page 557) 
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MINTON 
W. TALBOT 


Attorney at Law, Nor- 
folk, Va., presents an 
interesting discussion 
and illustration of 


The Unfair 


Taxation of 
Real Estate 


N LOOKING the country over as a whole the 

general condition of the real estate market con- 

tinues to be one of depression and stagnation. 
Nearly everybody wants to sell and very few want to 
buy. Why is this? Why is it, that after being self- 
sufficient and self-sustaining for over two hundred 
years, real estate is now in need of Federal subsidies, 
in the way of farm loans, home loans, repairs and 
new residential loans to create the employment 
always heretofore furnished by real estate owners 
without such Federal aid and subsidies? Surely 
there must be some traceable reason why real estate 
has fallen to so low an ebb or condition of depend- 
ence on the government. We may well ask, will 
real estate be dependent always in future on govern- 
ment bounty? 

We are accustomed to ship subsidies, but it is 
something new for real estate owners to be depend- 
ent on governmental help. Inasmuch as real estate 
constitutes one-half of our national wealth, esti- 
mated as a whole as being 350 billion dollars, we 
see at a glance that a weak real estate market is a 
very serious matter. When we hear people saying 
they don’t want to own any real estate, and that 
they have it only because they can’t get rid of it 
and that they are not going to pay any more taxes 
on the real estate which they own, we may know 
that there is something radically wrong in our real 
estate set-up. As the primary needs of the human 
race are food and shelter, real estate normally should 
be in active demand. 
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The real estate market formerly had several 
sources of support, namely: 


1. From those needing real estate for immediate 
or ultimate use. 

2. From investors seeking current income. 

3. From speculators. 


The last two elements of support have for the 
most part disappeared, and the first class of sup- 
porters is not numerous enough to support the 
market effectively. 

Insofar as real estate is an investment or specula- 
tion, it has to compete in the open market with 
stocks, bonds, mortgages, and money. That is to 
say, where one has or comes into means, one of 
his first thoughts is, what is a good investment or 
speculation? Shall I put what I have in real estate 
or stocks or bonds or mortgages, or shall I hold my 
money intact and use its power to obtain bargains? 
One of the important considerations in making the 
choice is: ‘What is the relative tax cost”? 


In Norfolk, Virginia, for example, where the 


writer lives, these various types of assets are taxed 
at the following rates annually: 


Per Cent 
Shares of stock, no tax ............ ee wo» OBO 
TOONS ese icc ones _ ee ar . 0.50 
Mortgages Dee Recetas eer ere .. 0.50 
Money ...... eee oe eee ees? 0.20 
Real estate ... Seen pate een re rns. 2.60 


The last is a city tax only, and the preceding three 
represent state taxes. 


To show exactly what this means, let us suppose 
that three persons, A, B and C, each have $100,000 
and they invest it differently; their respective tax 
bills would severally run as follows, according to 


the investment: j 


A, owning shares of stock, annual tax bill None 
B, owning bonds or mortgages, annual tax bill .. > 500 
C, owning real estate (assessed at market value) an- 

nual tax bill in Norfolk, Virginia .............. 2,600 


Tax schedules similar to the above are preva- 
lent in the United States. Formerly, much more 
equitable tax rates were the rule and real estate was 
in better standing. Can real estate have a show in 
the investment or speculative markets with such an 
embargo resting on it? Such taxes bear especially 
heavily on home-owners and farmers. 

One of the first fruits of such an inequality of 
taxes is depression of the real estate market, leading 
to foreclosures, in which property passes to money 
lenders, sometimes with deficiency judgments left 
against the borrowing owners. Another conse- 
quence is that owners abandon their holdings, and 
leave tax bills to roll up against them. 

Suppose we were to put a very low tax rate on 
real estate and its high tax on stock or bonds. 
Would not the latter be ruinously affected? 

Investment, like trade, follows the lines of least 
resistance. It takes but a small difference in the 
freight rate to cause cotton, wheat, etc., to be sent 
to one port rather than another for export. Simi- 
larly, a small difference in the tax burden will cause 
capital, which is proverbially timid, to shun a form 
of investment that is discriminated against by taxa- 
tion. Those having different forms of competitive 
investments should be as concerned about tax rates 
as competitive ports or commercial centers are about 
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freight rates, for just as a differential in freight rates 
will drive trade from a port or other commercial 
center, likewise an unequal tax burden will adversely 
affect one or the other of several competitive in- 
vestments. 

The failure to tax all forms of wealth equally ap- 
pears to have a considerable part of its impetus in 
subservience to those with fortunes represented by 
wealth other than real estate. Immediately after 
the World War an unprecedented wave of toadyism 
to opulence swept over the country. Some of the 
states vied with others in trying to attract the well- 
to-do by tax favoritism. In 1924 the state of Florida 
tried to get a running start on the rest by amending 
its constitution to forbid inheritance taxes, but later 
this amendment was modified probably because a 
counter-enactment by Congress enfeebled the state’s 
deference to Mammon. Moreover, the state of 
Virginia was not immune from the mania. Despite 
the provision in its constitution that all property 
(except of churches, etc.) shall be taxed, in 1928 a 
tax on shares of stock in non-Virginia corporations, 
which had been imposed for fifty years, was 
abolished. 


Arguments Favoring an 
Unequal Tax Burden 


T IS often argued that no taxes or only low taxes 

should be levied on shares of stock, bonds, mort- 
gages and money, because such taxes cannot be col- 
lected. But the better opinion seems to be that such 
taxes can be collected if enough “ginger” is put into 
the effort. Admittedly all people will not pay taxes 
out of patriotism. It is fear that makes many pay 
up. Look, for instance, at the license tax on auto- 
mobiles and businesses. These are paid promptly 
and fully, in no small part because of the certainty 
of penalties. 

In most forms of taxes, the Federal Government 
and states have to depend on the honesty of the 
citizens to report taxable assets truly. As to in- 
come taxes, for example, the Federal Government 
has to rely largely on the honesty of the taxpayers, 
but makes “honesty the best policy” by an enact- 
ment making evasion a felony, punishable by fine 
of not more than $10,000, or imprisonment for not 
more than five years, or both, and in addition the 
costs of prosecution. On the other hand, the state 
of Virginia does not make dishonesty in reporting 
personalty for taxation even a misdemeanor. This 
makes a joke of this tax, and the state can scarcely 
be said to make a reasonable effort to collect it. 
Taxes are much more cheerfully paid if there is 
assurance that all are required to pay their part. 

Various other reasons are assigned why there 
should be no tax or a light tax on stocks, bonds, 
mortgages and money. For example, as to stocks 
it is said that to tax them and corporate assets is 
double taxation. The highest Federal and state 
courts have so often decided to the contrary that 
this cannot longer be considered an open question. 

Again, it is contended that it is well to tax such 
assets lightly, because more taxes will be collected 
in that way. This is sometimes called the Maryland 
plan. Of all such sophistries put forward, this is 
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perhaps the most unworthy, being, as it were, an 
appeal to the stomach of the Commonwealth rather 
than to its sense of justice, for surely a sense of 
justice would prompt the Commonwealth to levy 
an equal tax burden on all the forms of wealth. To 
say that such taxes cannot be collected is to say in 
so many words that capital can ignore or resist the 
state governments with impunity. It essentially 
involves an abject surrender by the sovereign states. 


It is the amount of the tax, and not whether dupli- 
cate or not, that is material. Since the adoption of 
“segregation” in Virginia, the present real estate 
taxes levied by the localities alone are often larger 
than formerly was the duplication of real estate taxes 
by the state and its subdivisions. 


Fair Spread of 
Tax Burden Desirable 


T IS obvious that the investment equilibrium be- 

tween real estate and competitive investments 
cannot be maintained unless the tax burden is fairly 
spread over all. The tax discrimination against real 
estate is both economically unsound and socially in- 
defensible. One cannot but wonder why the public 
complacently tolerates the prevailing injustice. 

When we begin to argue that some forms of 
wealth can stand a heavier tax than others, we at 
once get into very deep waters and afford a big 
opening for favor seekers. Self-interest prompts 
people in the selection of the form of wealth they 
prefer, and the government should then treat all 
alike. This is prompted also by the spirit in which 
our government was founded of equal opportunity 
and equality before the law. 


During the past two decades the taxes on stocks, 
bonds and mortgages have been gradually lowered, 
generally speaking, all over the United States, while 
those on real estate have been raised to make up 
for loss of revenue in this lowering of taxes. This 
has led toa lack of support for the real estate market, 
evidenced by a flood of selling orders and consequent 
collapse of values, which naturally weakened the 
value of mortgages, causing vast sums to be lost in 
guaranteed and other mortgages. Here was a 
double loss of wealth from which we have not re- 
covered. The salability of real estate also has been 
very much hurt and its value greatly lowered by 
such tax schedules. Taking the country as a whole, 
these losses have amounted to an enormous sum— 


a large part of the great amount invested in real 
estate. 


When two people wager, one loses to the other, 
but there is no loss of wealth. It is different where 
a loss is brought on by legislation, for example, tax 
legislation. In such case the wealth is entirely 
destroyed and nobody gets it. The community is 
poorer and all are poorer, and there are the usual 
concomitants of bankruptcies, foreclosures, poverty, 
unemployment, under-consumption and_ under- 
nourishment, overproduction, etc. Such is the pres- 
ent impoverished condition of the United States, as 
the writer sees it, resulting largely from ill-advised 
tax legislation by the states, ruinously affecting real 
estate values. 
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ECENT changes in the tax system of Okla- 
R homa can be better understood as they are 

examined in perspective. The first of Janu- 
ary, 1935 is a convenient time point of departure in 
this examination. 

A few general statements will be sufficient for an 
understanding of the fiscal conditions of the state 
of Oklahoma and its political subdivisions at the end 
of 1934. Current expenditures of the state govern- 
ment began to fall behind current receipts during 
the fiscal year July 1, 1929 to June 30, 1930. This 
annual overdraft of six per cent non-payable state 
warrants continued year by year until the end of 
the fiscal year 1934-35.1 On July 1, 1933 this state 
deficit or overdraft amounted to $13,030,000. By 
legislative act this deficit indebtedness was funded 
by the issuance of treasury notes with interest rates 
varying between 4 and 4% per cent. These notes 
were substituted for the 6 per cent non-payable war- 
rants and were secured by a diversion of 40 per cent 
of the collections from the gasoline tax. 

At a special election in August, 1933 the people 
adopted an initiated constitutional amendment 
abandoning the maximum ad valorem (property) 
tax levy of 3.5 mills for state purposes. For this 
reason and because of small collections for the state 
general fund from other sources, the annual state 
deficit continued. 

During this period 1930 to 1934, however, impor- 
tant tax legislation had been enacted. The Okla- 
homa Tax Commission was created in 1931. A 
greatly improved income tax act was passed in 1931, 
which was further improved by amendments in 1933. 
A 1 per cent sales tax became effective in July, 1933. 
Additional revenue also was realized from a tax on 
non-intoxicating beverages (beer) in 1933. 

But this new tax legislation was designed pri- 
marily for the purpose of reducing local property tax 


_* Dean, School of Commerce, Oklahoma A. & M. College, and member 
of the Oklahoma Tax Commission. 

‘A non-payable warrant in Oklahoma is a warrant which represents 
treasury overdraft. Such warrants bear six per cent interest and are 
callable at any time. 


Recent Changes in the 
Oklahoma Tax System 


Description of the means by 
which Oklahoma State put 
its financial house in order 





By RAYMOND D. THOMAS* 


levies. The major portion of the collections were 
earmarked for the common schools and were dis- 
tributed back to local districts. Accordingly, the 
general fund of the state continued to show an an- 
nual deficit. 

Notwithstanding the assistance from earmarked 
state funds, the common schools throughout Okla- 
homa, with the exception of a few districts, experi- 
enced serious financial troubles through the period 
1932 to the end of the school year in 1935. Municipal 
and county revenues sank to low levels. In certain 
critical areas local bonds defaulted. Non-payable 
school warrants mounted to high totals, some of 
which were discounted at 50 per cent. 

This was the fiscal scene in Oklahoma when 
viewed backward from January 1, 1935. A look 
ahead to the end of the fiscal year on June 30, 1935 
brought to view an anticipated accumulated over- 
draft (non-payable warrants) of approximately 
$10,000,000 and a total state deficit debt of approxi- 
mately $18,000,000 including the unpaid portion of 
the debt funded by the treasury note issue of 1933 
mentioned above. 

This was the financial situation which confronted 
the Governor and the legislature of Oklahoma on the 
first of January, 1935. It was a situation, however, 
not without a number of encouraging elements. 
Oklahoma had large revenue-producing resources. 
The revenue capacity of the state had been proved 
both from the point of view of Federal and state tax 
collections. The state had no bonded debt (exclud- 
ing the funding treasury notes issued to take up 
the deficit). The “pay as you build” policy had been 
consistently followed in road construction as far as 
the state was concerned, and not many of the coun- 
ties were heavily indebted for highways. The peo- 
ple of the state were willing to deal with these fiscal 
realities. To Governor-elect Marland’s appeal for 
funds to finance a study of public administration in 
Oklahoma by the Brookings Institution, the people 
responded with a popular subscription of between 
fifty and sixty thousand dollars. These funds were 
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raised in small and large donations in a “drive” in 
every community of reasonable size throughout the 
state. A large group of citizens served on a Citizens 
Advisory Committee on Taxation. This committee 
worked with the Brookings staff and the Governor 
in making a thorough examination of the financial 
situation of the state and local governments. 

The Fifteenth Legislature of Oklahoma met in 
early January, 1935. Professor H. D. Simpson of 
Northwestern University, in charge of tax studies 
under the contract for services of the Brookings 
Institution, and the citizens’ committee were at 
work. Soon after the session convened a temporary 
financial crisis developed in connection with the 
threat of certain banks that unless revenue legisla- 
tion were enacted immediately they would cease to 
accept at par the 6 per cent non-payable state 
warrants.’ 

The revenue committees of both houses began 
serious work at once. For a time Professor Simp- 
son and his co-workers were drafted to the task of 
writing revenue bills. It may be said that the reve- 
nue legislation of the 1935 session was enacted under 
considerable pressure of need for funds for current 
operating expenses of the state government and for 
relief of the unemployed and destitute. However, 
it should be added that the studies of the citizens’ 
committee and Professor Simpson had proceeded far 
enough to give intelligent guidance to this legisla- 
tion. Accordingly, the tax laws enacted were writ- 
ten under a favorable juncture of an emergency and 
a serious effort of study and analysis to build a 
sound tax system. One directly connected with 
these swiftly shifting events can look back with a 


feeling of satisfaction that such a joining of circum- 
stances occurred. 


The Legislative Problem 


HE fiscal situation in January, 1935 called for 

revenue legislation adequate for these important 
needs: (1) to stop the overdraft on the treasury 
immediately and to balance current expenditures 
with current receipts during the biennial period 
1935-1937; (2) to provide an annual fund sufficient 
to amortize during a ten year period the unfunded 
portion of the deficit of a little more than $10,000,000 ; 
(3) to make available at once funds necessary to 
take care of the state’s part of the relief situation. 
The people of Oklahoma, it would seem, are as- 
sumed to be opposed to a bonded debt for the state. 
At least the unofficial citizens’ committee on taxa- 
tion appointed by the Governor and the members of 
the revenue committees of the legislature thought 
so. It was not, therefore, a choice between floating 
bonds (and the state’s credit was in a strong posi- 
tion with no general bonds outstanding) and in- 
creasing taxes. The problem was that of deciding 


on new sources of revenue and increasing existing 
taxes. 





2 The over-charge against the treasury in non-payable interest bearing 
notes had been absorbed by the banks and citizens seeking investment 
opportunities. These warrants had been purchased at par, 
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The Legislative Results 


ERE is the revenue record of the Fifteenth Okla- 

homa Legislature, January to early May, 1935: 

1. A cigarette stamp tax of 3 cents per package 
of 20 cigarettes—a new law. 

2. A revised income tax law (individual and 


corporation) changing the rate structure, as 
follows: 


Rates applying to individuals (old law) : 


1 per cent on first $2000 net taxable income 

2 per cent on next $2000 net taxable income 

3 per cent on next $3000 net taxable income 

4 per cent on next $3000 net taxable income 

5 per cent on next $4000 net taxable income 

6 per cent on remainder 
Rates applying to individuals (new law) : 

1 per cent on first $1000 net taxable income 
and stepping up regularly 1 per cent per $1000 
to 9 per cent on net taxable incomes in excess 
of $9000. For corporations the rate structure 
was changed from the progressive rate, the same 
as applied to individuals under the old law as 
indicated above, to a flat rate of 6 per cent on all 
net taxable income. Exemptions were also re- 
duced from $2000 for a married person anid 
$1000 for a single person and $500 for depend- 
ents to $1700, $850, and $300, respectively. 


3. The inheritance and transfer tax was changed 
to an estate tax with a rate structure applicable 
to the estate as a whole rather than to each sep- 
arate legacy. Exemptions were also considerably 
reduced and restricted. 

4. The 1 per cent sales tax was changed to a 
1 per cent consumers’ tax with slight changes in 
the base of the tax. 

5. The motor vehicle excise tax. This was a 
new law which removed the sales of new motor 
vehicles from the sales tax for the purpose of pro- 
tecting Oklahoma dealers against loss of sales to 
firms outside the state on account of the 1 per cent 
sales tax. The new law provides that in lieu of 
a sales tax purchasers of motor vehicle licenses 
(license for a vehicle for the first time in Okla- 
homa) shall pay an excise tax of 1 per cent on 


the purchase price of such vehicle before a license 
is granted. 


6. Change in the gross production tax on the 
value of petroleum, natural gas and other minerals 
(in lieu of the property tax) from 3 per cent to 
5 per cent.® 


A number of other laws (new laws and amend- 
ments to old laws) were passed—a port of entry 
law, change in the method of exempting farmers 
from the payment of the gasoline tax, used equip- 
ment dealers’ license tax, and others. This group of 
laws and amendments, however, relatively is of 
small importance in the revenue system. 


By legislation in 1935 Oklahoma abandoned the 
earmarking of a large portion of state collections for 


3 All of these acts were adopted with the emergency clause. The 
emergency clause requiring 24 majority is important particularly in 
revenue legislation, since such a clause makes the law effective imme- 
diately and thus prevents a referendum vote, 
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the common schools. Exceptions to this trend were 
the collections from the beer tax and a small part of 
the gross production tax. It would appear that the 
shift is definitely toward the policy of covering col- 
lections into the state general revenue fund with 
legislative appropriations for support of the schools 
and other functions. 

The legislature in 1935 appropriated from the gen- 
eral revenue fund $8,200,000 for the support of the 
common schools for each year of the biennium 1935- 
1937. This fund is distributed to all the districts of 
the state on the basis of a principle commonly re- 
ferred to as “primary and secondary aid.” The new 
revenue legislation and this direct appropriation 
have caused the common schools throughout the 
state to be securely financed. 

The results of this legislation together with im- 
proved economic conditions and more rigid adminis- 
tration of the tax laws can be accurately measured in 
terms of some general statements showing the fiscal 
conditions of the state at the close of the fiscal year, 
June 30, 1936. 

The state of Oklahoma operated on a balanced 
budget during the fiscal year July 1, 1935 to June 30, 
1936 under the following conditions and results: 


1. All legislative appropriations have been bal- 
anced with money in the treasury. No non- 
payable state warrants have been issued. The 
legislature appropriated about a million dollars for 
direct relief for the fiscal year. 

2. In addition to the legislative appropriations, 
the people by the initiative in December 1935 ap- 
proved a bill making available out of the general 
revenue fund an additional outlay of $2,500,000 
for direct relief. Funds have been available to 
meet this extra expenditure. 

3. Funds have been set aside to meet the prin- 
cipal and interest payments on the deficit debt 
(funded in October 1935 in the amount of 
$10,300,000 to be amortized from funds set aside 
each year from state collections) allocable to the 
year just closed. 

4. There remained in the general fund of the 
state on July 30, 1936 an unencumbered balance in 
the amount of approximately $2,000,000. 


The common schools are securely financed. Every 
school district in the state operated with a school 
term this last year of at least eight months. In addi- 
tion to the aid to the public schools from the perma- 
nent common school fund the state contributed 
from the general fund to the public elementary and 
high schools approximately $10,000,000, including 
$8,200,000 direct appropriation, nearly another mil- 
lion from the beer tax-and the remainder from an 
allocation from gross production tax collections. 
This evidences the extent to which Oklahoma has 
gone in substituting special tax revenues for prop- 
erty tax revenues with the result that a definite re- 
duction of the ad valorem tax on property has been 
accomplished. 

On June 30, 1936 the state debt situation was quite 
satisfactory. At the present rate of collections the 
1933 funding issue will be called and retired in full 
probably by December 15, 1937, thus releasing 
40 per cent of the gasoline tax collections to high- 
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ways or other purposes. Under a legislative act the 
overdraft (or state deficit) of a little more than 
$10,000,000 as of June 30, 1935 was funded. by the 
issuance of funding bonds last October bearing an 
average interest rate of 2.28 per cent. This issue will 
be retired one-tenth each year through the next ten 
years and is not callable. 


Two important acts have been enacted by the 
people in initiative elections since the end of 
the regular session of the Fifteenth Legislature 
in the spring of 1935. On September 24, 1935 the 
people adopted an amendment to the constitution 
authorizing the legislature to exempt homesteads 
from taxation under certain restrictions. In antici- 
pation of the desire of the Sixteenth Legislature 
next winter to validate this amendment, the Okla- 
homa Tax Commission has just completed a detailed 
statewide study to determine the effects of the ex- 
emption of homesteads from taxation. 


On July 7, 1936 the people approved a social se- 
curity program by adopting two initiated bills—one 
a constitutional amendment granting legislative au- 
thority in the matter of state assistance to needy 
persons and the other a validating act setting up the 
machinery for the administration of assistance to 
needy persons in cooperation with the Federal Gov- 
ernment. The validating act also provided an in- 
crease in the consumers’ (sales) tax and the motor 
vehicle excise tax from 1 per cent to 2 per cent for 
the purpose of creating a State Assistance Fund. 
This means that in addition to having other func- 
tions of government securely financed and the deficit 
debt in process of retirement the people by popular 
vote have adequately financed a security program for 
needy aged persons, the needy blind and dependent 
children. 


In appraising the recent changes in the revenue 
system (not referring of course to the initiated laws 
adopted since the publication of the Brookings Re- 
port in the summer of 1935) Professor Simpson had 
this to say (in part) :* 

It is apparent therefore that in the breadth and variety 


of subjects covered the legislation of 1935 constitutes a 
remarkably comprehensive record of legislation. 


On the whole, the tax legislation of 1935 represents one 
of the most constructive tax programs that has been en- 
acted in the United States and we have no hesitation in 
saying that it will be recognized as such by students of 
taxation throughout the country. 

Oklahoma has set her financial house in order. It 
remains now to move forward toward building a 
better balanced tax system. Much remains to be 
done. But a splendid start has been made. This 

task of bringing Oklahoma’s tax code up to date 
and of rounding out a tax system is the large oppor- 
tunity for distinguished public service of the Six- 
teenth Legislature next winter. A compilation of 
the existing tax laws, completely and accurately 
annotated by the Oklahoma Tax Commission is now 
almost finished. This compilation with a large 
amount of data gathered and analyzed by the Re- 
search and Statistics Division of the Commission 
affords an abundance of materials which will be 
helpful to the legislature in this undertaking. 


4The Brookings Institution, Organization and Administration of Okla- 
homa, Part V, “The Revenue System” p. 4 











































































































































































































Committee makes eight im- 
portant recommendations 
with respect to various 
phases of Federal income 
and other taxes 


T THE “Tax Clinic” held under the auspices 
A of the American Bar Association Special Tax 
Committee on Taxation in the Statler Hotel, 
Soston, Mass., on August 26, 1936, during the an- 
nual meeting of the American Bar Association, an 
interesting tax program was presented. 


Several excellent papers were read, which were 
followed by informal discussion. Hon. Seth T. Cole, 
counsel to the New York State Tax Commission 
had “Capital Gains” as his subject; some interest- 
ing ideas on “Tax Administration” were offered by 
E. Barrett Prettyman, former general counsel of 
the Bureau of Internal Revenue; and Eldon P. King, 
special deputy commissioner, Bureau of Internal 
Revenue, presented the Treasury Department’s 
view on Federal taxes. 


In its report the Special Committee on Federal 
Taxation made recommendations in the form of pro- 
posed resolutions relating to Jurisdiction of the 
Board of Tax Appeals over Refund Claims, Finding 
of Overpayment by the Board of Tax Appeals, Pro- 
cedure in Transferee Cases, Deductions from Gross 
Income, Capital Gains and Losses, Relaxation of 
Limitation on Deductions for Contributions to 
Charitable Organizations, Establishment of a Divi- 
sion of Appraisement, Compromise of Tax Cases, 
Uniform Procedure on Appeals from the Board of 
Tax Appeals, Valuation of Property on Small-Lot 
Basis, Res Adjudicata, Cancellation or Forgiveness 
of Indebtedness. F ollowing is the text of the com- 
mittee’s report: 


During the present year the committee has, for the first 
time, had the benefit of the assistance of an Associate and 
Advisory Committee on Taxation, consisting of one mem- 
ber appointed from each state. Their cooperation has been 
most helpful. During the year the committee has assem- 
bled by correspondence from its members and from the 
members of the Associate and Advisory Committee on Fed- 
eral Taxation suggestions for amendments of the Federal 
revenue acts and for improvements in administration of the 
law. The results of this study have been considered by the 
committee and are embodied in this report. 


The committee concurs in the belief of its predecessors 
that the efforts of the Association can most appropriately 
and effectively be addressed mainly to improvements in 
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matters of practice and administration 
changes in the substantive law. 

The Association has in the past adopted resolutions di- 
recting the committee to advocate certain legislative 
amendments. The record of this action is scattered through 
various reports of the meetings of the Association, and for 
convenience of reference a tabulation of the resolutions 
adopted by the Association, which have not already been 
substantially embodied in the Revenue Acts, are listed in 
Appendix A of this report. Certain of these mandates 
which seemed to be of current interest are embodied in the 
specific recommendations below with such changes as 
seemed advisable in the light of present conditions, 

The present high rates of tax imposed upon net income, 
net estates and net gifts operate to intensify the impor- 
tance of the statutory provisions defining the measure: of 
the tax and require more careful scrutiny of the statutory 
provisions which depart from the normal concepts of net 
income, net estates and net gifts. 

The Revenue Act of 1936, recently enacted, introduces in- 
to the statutes an entirely new method of taxing corporate 
income and seems likely to give rise to many new questions 
which will require the attention during the coming year 
of the successors to the present committee. 


SPECIFIC RECOMMENDATIONS 


1. Jurisdiction of Board of Tax Appeals over Re- 
fund Claims 


rather than to 


The American Bar Association at its fifty-second, fifty- 
third, fifty-fourth and fifty-sixth annual meetings approved 
resolutions urging upon the Congress the grant to the 
United States Board of Tax Appeals of full jurisdiction 
over refund claims. In order to obtain a more expeditious 
and efficient disposition, settlement and administration of 
tax disputes, the Board should be granted this jurisdiction. 
Such grant would also lessen the undue burden upon many 
of the District Courts. ; 

Your committee therefore recommends the following 
resolution and amendment: 

Resolved, That the American Bar Association again recommends 
to the Congress that the jurisdiction of the Board of Tax Appeals 
be extended to suits by the taxpayer for recovery of overpayments 
of tax, and that the Association’s Committee on Potent Taxation is 
directed to urge the following proposed amendment and, failing the 


acceptance of the proposal as drafted, its equivalent in purpose, 
upon the proper committees of the Congress: 


(Propose AMENDMENT.) 


“That Section 3226 of the Revised Statutes, as amended, be amended 
to read as follows: 


“**Sec. 3226. No suit or proceeding shall be maintained in 
any court or in the Board of Tax Appeals for the recovery of any 
internal-revenue tax pe to have been erroneously or illegally 
assessed or collected, or of any penalty claimed to have been 
collected without authority, or of any sum alleged to have been 
excessive or in any manner wrongfully collected until a claim 
for refund or credit has been duly filed with the Commissioner 
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of Internal Revenue, according to the provisions of law in that 
regard, and the regulations of the Secretary of the Treasury 
established in pursuance thereof; but such suit or proceeding 
may be maintained, whether or not such tax, penalty, or sum 
has been paid under protest or duress. No such suit or proceed- 
ing shall be begun before the expiration of six months from the 
date of filing such claim unless the Commissioner renders a 
decision thereon within that time, nor after the expiration of 
two years from the date of mailing by registered mail by the 
Commissioner to the taxpayer of a notice of the disallowance of 
the part of the claim to which such suit or proceeding relates. 
In lieu of suit in any court, the taxpayer may, within two years 
after a mailing by registered mail to the taxpayer by the Com- 
missioner of a notice of disallowance of the claim or a part 
thereof, file a petition with the Board of Tax Appeals for a 
redetermination of any income, war-profits, or excess-profits tax, 
or gift tax, or estate tax, and if the Board finds that the taxpayer 
has made an overpayment thercof, the amount thereof shall, when 
the decision of the Board has become final, be credited or 
refunded to the taxpayer in the same manner as an overpayment 
found by the Board where the taxpayer has filed a petition for 
redetermination of a deficiency.’ ” 


2. Finding of Overpayment by the Board of Tax 
Appeals 


Section 322 (c) of the Revenue Act of 1934 prohibits 
refunds, where there has been an appeal to the Board, 
except (1) as to overpayments determined by decision of 
the Board which has become final, (2) as to any amount 
collected in’excess “of an amount computed in accordance 
with” the Board’s final decision, and (3) as to any amount 
collected after the expiration of the statute of limitations. 
Section 322 (d) of the same act authorizes the Board, if it 
finds that there is no deficiency and further that the tax- 
payer has made an overpayment of tax in respect of the 
taxable year in respect of which the Commissioner deter- 
mines the deficiency, to determine the amount of such over- 
payment, and such amount, when the decision of the Board 
has become final, is to be credited or refunded to the tax- 
payer. 

The question has arisen as to whether the Board should 
enter a finding of overpayment in a case where the peti- 
tioner, pending determination of his case by the Board, in 
order to stop the accrual of interest pays the deficiency 
asserted in the deficiency notice, and the Board thereafter 
determines that the Commissioner was in error in assert- 
ing the deficiency. In such a situation there are several 
members of the Board who do not believe the Board should 
enter a finding of overpayment. They take the position 
that the Board’s finding should relate to the situation as 
it existed when the deficiency notice was issued, and under 
the above situation, the proper order is an order determin- 
ing that there is “no deficiency.” 


Your committee believes that under the present Jaw the 
Soard should take into account any payments of tax made 
after the filing of the petition. The existence of this doubt, 
however, causes some people to refrain from making any 
payments after a case is pending in the Board, and it seems 
advisable to remove any possible question by an amend- 
ment of the statute. Your committee therefore recom- 
mends the following resolutions and amendment: 


Resolved, That the American Bar Association recommends to the 
Congress that Section 322 (d), Revenue Act 1934, be amended to 
give the Board of Tax Appeals, in cases where it finds that there 
is no deficiency, jurisdiction to enter a finding of overpayment 
whether the payment was made before or after the filing of the peti- 
tion by the petitioner: 


(ProposEeD AMENDMENT.) 


“That Section 322 (d) of the Revenue Act of 1934 be amended to 
read as follows: 


“*(d) Overpayment Found by Board.—If the Board finds that 
there is no deficiency and further finds that the taxpayer has 
made an overpayment of tax in respect of the taxable year in 
respect of which the Commissioner determines the deficiency, 
whether the overpayment was made before or after the filing of 
the petition by the taxpayer, the Board shall have jurisdiction to 
determine the amount of such overpayment, and such amount 
shall, when the decision of the Board has become final, be 
credited or refunded to the taxpayer. No such credit or refund 
shall be made of any portion of the tax unless the Board deter- 
mines as part of its decision that it was paid within three years 
before the filing of the claim or the filing of the petition, which- 
ever is earlier.’ ”’ 


3. Procedure in Transferee Cases 


Under the transferee provisions of the present law a 
single transferee of a corporation or estate may be held 
liable to the extent of the value of the property received by 
him for the full amount of the transferor’s unpaid federal 
income taxes, and may be compelled to pay such liability 
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although all the other transferees are solvent and do not 
contribute to the payment of the tax. The Bureau of In- 
ternal Revenue often proceeds only against the most ac- 
cessible transferee and institutes no proceedings against 
some or all of the others. Presumably, such transferee 
may seek contribution from the other transferees but in 
case of contest he must affirmatively prove the tax liability 
of the transferor against persons who are not parties to 
the proceeding. The statute of limitations, voluntary pay- 
ment or failure to prove the tax liability of the transferor 
may make it impossible for him to secure contribution 
from the other transferees. This situation often gives rise 
to hardship and injustice and should be remedied. 


The committee therefore renews the recommendation 
made at the 56th Annual Meeting and recommends the fol- 
lowing resolution and amendment: 


Resolved, That the American Bar Association recommends to the 
Congress that those held liable for the taxes of their transferors be 
afforded a process for compelling pro-rata contributions by their 
fellow transferees and that the Association’s Committee on Federal 
Taxation is directed to urge the following proposed amendment, and 
failing the acceptance of the proposal as drafted, its equivalent in 
purpose, upon the proper committees of the Congress: 

(PRoposED AMENDMENT.) 


_“Sec. —. (a) The United States Board of Tax Appeals is hereby 
given jurisdiction in all proceedings before it now pending, or here 
after brought, to determine in one proceeding the respective liabilities 
in law or equity of all transferees of a tax delinquent transferor. 
The Board shall make rules deemed by it needful and proper to 
effect the purpose of this section, including a rule requiring the 
Commissioner of Internal Revenue to notify all the transferees of a 
delinquent transferor of an asserted deficiency against any one or 
more of them. 


“(b) In any proceeding under (a), the defense of the statute of 
limitations shall not avail any impleaded party before the Board 
unless such defense is available to all impleaded parties; provided, 
however, that no transferee may waive the statute of limitations 
except with the consent, in writing, of all his co-transferees. 


“(c) The decision of the Board of Tax Appeals in any proceeding 
under (a) shall be reviewable in the manner provided for review of 
other decisions of the Board. 


“(d) The final determination of the Board shall be binding upon 
all transferees to whom notice of the proceeding has been given, 
under such rules as the Board shall prescribe. 


“(e) Properly certified copies of the final decision and order of 
the Board in any proceeding under (a) shall be prima facic evidence 
in any court of the correct tax liability of the transferor and of the 
liability of each transferee therefor.” 


4. Deductions from Gross Income 


Under the general provisions of Section 23 (a) of the 
Revenue Act of 1934, expenses are deductible only if paid 
or incurred “in carrying on any trade or business.” Ques- 
tions constantly arise under this provision as to the deduc- 
tibility of ordinary and necessary expenses incurred in the 
production of taxable income, but which it is difficult to 
show were incurred “in carrying on any trade or business.” 
In determining net income the expenses of producing the 
income obviously should be deductible whether or not the 
taxpayer may be regarded as carrying on a trade or busi- 
ness. 


The committee therefore recommends the following reso- 
lution and amendment: 


Resolved, That the American Bar Association recommend to the 
Congress that Congress amend section 23 of the Revenue Act of 
1934 so as to permit the deduction of all ordinary and necessary 
expenses incurred in the production of taxable income whether or 
not incurred in carrying on a trade or business and that the Associa- 
tion’s Committee on Federal Taxation is directed to urge the follow- 
ing proposed amendment and, failing the acceptance of the proposal 
as drafted, its equivalent in purpose upon the proper Committees of 
the Congress: 


(Proposep AMENDMENT.) 


“Amend section 23 (a) of the Revenue Act of 1934 to read as 
follows: 


“ Section 23. Deductions from Gross Income. 
“*Tn computing net income there shall be allowed as deductions: 


**(a) Expenses.—All the oridnary and necessary expenses paid 
or incurred during the taxable year in carrying on any trade or 
business or for the production of income required to be included 
in gross income under this title, including a reasonable allowance 
for salaries or other compensation for personal services actually 
rendered; traveling expenses (including the entire amount ex- 
pended for meals and lodging) while away from home in the 
pursuit of a trade or business or for the production of income 
required to be included in gross income under this title; and 
rentals or other payments required to be made as a condition 
to the continued use or possession, for purposes of the trade o1 
business, or for the production of income required to be included 
in gross income under this title, of property to which the tax- 
payer has not taken or is not taking title or in which he has 
no equity.’ ” 

























































































































































































































































































































































































































































































































































5. Capital Gains and Losses 


The Revenue Act of 1934 in Section 117 radically changed 
the method of taxing capital gains and allowing the deduc- 
tion for capital losses. The deduction for capital losses is 
limited to the amount of $2,000 plus the gains from sales or 
exchanges of capital assets. This limitation applies to all 
taxpayers, both corporate and individual. Individuals who 
have invested their taxable income and have sustained 
losses on such investments are denied the right to deduct 
such losses and are thus taxed upon an amount in excess 
of their actual income. Corporations and other taxpayers, 
in disposing of capital assets such as outgrown or super- 
fluous plant and machinery representing the actual in- 
vestments of capital or of tax-paid earnings, are denied 
the deduction of the loss on the sale or exchange of such 
property although they are allowed deduction for depre- 
ciation, depletion and mt loss by abandonment with respect 
to such property. 


The committee is of the opinion that in general the 
Revenue Acts should adopt some consistent concepts of 
net income and should conform, so far as possible, to busi- 
ness concepts. Refusal to allow losses actually sustained 
as deductions from gross income works great hardship in 
many cases under existing high rates of income taxation. 
The result of such a limitation is particularly inequitable 
where taxes are imposed on undistributed corporate income 
computed without recognition of such losses. 


The fact that such a loss may have accumulated over a 
period of years and hence not to be given full weight in 
the year of sale or exchange is compensated for, in the 
case of individuals, by limiting the deduction to a per- 
centage of the total loss, such percentage depending on 
the length of time which the asset has been held. 


Your committee feels that the limitation of a deduction 
for capital losses to an amount equal to $2,000 plus the 
capital gains is inconsistent with other provisions of the 
law, and with ordinary business concepts. 


Your committee therefore recommends the following 
resolution and amendment: 


Resolved, That the American Bar Association recommends to the 
Congress that the Congress amend section 117 of the Revenue Act 
of 1934 by repealing subdivision (d) thereof placing an arbitrary 
limitation of the deduction of capital losses and that the Association’s 
Committee on Federal Taxation is directed to urge such action upon 
the proper Committees of the Congress. 


6. Relaxation of Limitation on Deductions for Con- 
tributions to Charitable Organizations 


The Association at its 56th Annual Meeting adopted a 
resolution recommending to Congress that deductions for 
contributions to those charitable organizations dispensing 
the necessities of life to needy individuals should be al- 
lowed to the extent of 100 per cent of the net income of the 
donor. Such an amendment would assist charities in ful- 
filling this necessary function and relieving the drain upon 
governmental relief funds. Your committee believes, how- 
ever, that only contributions to those charities dispensing 
the necessities of life should be benefited. 


Your committee therefore recommends the following 
resolution and proposed amendment which are substan- 
tially the same as the resolution and proposed amendment 
adopted at the 56th Annual Meeting: 


Resolved, That the American Bar Association recommends to the 
Congress that deductions for contributions to those charitable 
organizations organized and operated primarily for the relief of the 
poor and indigent should be allowed to the extent of 100 per cent 
of the net income of the donor and that the Association’s Committee 
on Federal Taxation is directed to urge the following proposed 
amendment and, failing the acceptance of the proposal as drafted, 
its equivalent in purpose, upon the proper committees of the 
Congress: 

(Proposep AMENDMENT.) 

“That Section 23 (n) of the Revenue Act of 1934 be amended to 
read as follows: 

“Charitable and Other Contributions.—In the case of an indi- 
vidual, contributions or ies made within the taxable year to or 
for the use of: 

* * * * 
(2) a corporation, trust, or community chest, fund, or founda- 
tion, organized and oper rated exclusively for religious, charitable, 
scientific, literary, or educational purposes, or for the prevention 
of cruelty to children or animals, or part of the net earnings of 
which inures to the benefit of any private shareholder or indi- 
vidual and no substantial part of the activities of which is carry- 
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* * * 


to au amount which in all the above cases combined does not 
exceed 15 per centum of the taxpayer’s net income as computed 
without the benefit of this subsection. The amount of contribu- 
tions or gifts made to institutions specified in this subsection 
organized and operated primarily for the relief of the poor and 
the indigent shall be deductible without limitation and the amount 
of such deduction shall not be included in calculating the 15 
per centum limitation hereinabove imposed. Such contributions 
or gifts shall be allowable as deductions only if verified under 
rules and regulations prescribed by the Commissioner, with the 
approval of the Secretary. (For unlimited deduction if contribu 
tions and gifts exceed 90 per centum of the net income, see 
Section 120.)’” 


7. Establishment of a Division of Appraisement 


The Association at its 56th Annual Meeting adopted a 
resolution recommending to Congress that rules and regu- 
lations be prescribed whereby a person may upon applica- 
tion and submission of satisfactory supporting evidence 
have the fair market value of property fixed and determined 
as of March 1, 1913, as a basis for determining the gain or 
loss from subsequent sale or other disposition of such 
property. This action was taken because of the lapse of 
time since March 1, 1913 resulting in the loss, or the danger 
of loss, of supporting evidence and the death of witnesses 
making it increasingly difficult for persons to establish the 
fair market value of property on March 1, 1913. 


Your committee believes that there are many instances 
wherein it is highly important for the taxpayer to ascer- 
tain the value of property as of a date certain other than 
March 1, 1913. It is therefore thought desirable that some 
procedure be established whereby a taxpayer may, if he so 
desires, have the value of any property determined as of 
any date irrespective of the existence of any controversy 
which determination shall be made by a Division of Ap- 
praisement operated by the Commissioner of Internal Rev- 
enue, such determination to be prima facie evidence of such 
value in all subsequent proceedings involving the parties 
to such proceeding. It is not believed that such determina- 
tion, from which there could be no appeal, should be made 
conclusive. 

Your committee therefore recommends the following 
resolution and proposed amendment: 


Resolved, That the American Bar Association recommends to the 
Congress that the Congress by appropriate legislation require the 
Commissioner, with the approval of the Secretary of the Treasury, 
to prescribe rules and regulations establishing a Division of Appraise- 
ment whereby a person may, upon application and submission of 
satisfactory supporting evidence, have the fair market value of prop 
erty fixed and determined, irrespective of the existence of any con- 
troversy, as of March 1, 1913, or any other relevant date, as a basis 
for determining the gain or loss from subsequent sale or other dis- 
position of such property: 

(PrRopvposep AMENDMENT.) 

“That the Revenue Act of 1934 be amended to include a section 
providing: 

““*The Commissioner with the approval of the Secretary shall 
establish a Division of Appraisement and prescribe and publish 
all needful rules and regulations governing the procedure 
whereby any person, subject to the taxing jurisdiction of the 
United States, may, upon application and submission to such 
Division of Appraisement of evidence satisfactory to such Divi- 
sion of Appraisement, have the fair market value of any property 
of the said person fixed and determined as of March 1, 1913 
or as of any other relevant date. When so fixed and determined 
such valuation shall thereafter be prima facie evidence of such 
value to be used as the basis for determining gain or loss from 
the subsequent sale or other disposition of such property by suci 
person, whenever such valuation is a necessary factor in dete 
mining gain or loss under the other provisions of this act.’ ”’ 


8. Compromise of Tax Cases 


Under the opinions of the Attorney General published 
as Nos. 6 and 7 in XIII-2 (c) (b) 442 and 445, it is the 
present attitude of the Treasury Department, which is 
stricter than the view which formerly prevailed, that it has 
no authority to compromise claims against taxpayers where 
the liability to pay is clear and where it is possible to col- 
lect. The committee believes that so strict a rule is not 
conducive to the best interests of the community in many 
cases, and that by statutory amendment the power to com- 
promise should be broadened. In many cases, although it 
is possible for the government to collect its claim in full, 
the result will be to force the taxpayer out of business with 
consequent reduction in employment in the community, 
the loss of a potential source of revenue to the govern- 


ment, or making the taxpayer a charge on the community 
for his existence. 
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Since under the statute every such compromise must be 
made by the Commissioner of Internal Revenue, must be 
approved by the Secretary of the Treasury and, in the 
event the matter is in litigation, also by the Attorney Gen- 
eral, and a detailed statement of the matter with the rea- 
sons for the compromise must be filed in the office of the 
Commissioner of Internal Revenue, it is not believed that 
the granting of this broader power to compromise cases 
will be subject to abuse. 


Your committee therefore recommends the following 
resolution and amendment: 

Resolved, That the American Bar Association recommends to_the 
Congress that the Congress amend section 3229 of the Revised Stat- 
utes so as to broaden the power of the Commissioner of Internal 
Revenue to compromise tax cases where such compromise is in_the 
best interests of the United States, and that the Association’s Com- 
mittee on Federal Taxation is directed to urge the following proposed 
amendment and, failing the acceptance of the proposal as drafted, its 
equivalent in purpose upon the proper committees of the Congress: 
(PRoposED AMENDMENT.) 


“That section 3229 of the Revised Statutes be amended to read 
as follows: 

““*The Commissioner of Internal Revenue, with the advice and 
consent of the Secretary of the Treasury, may compromise any 
civil or criminal case arising under the internal revenue laws, 
instead of commencing suit thereon; and, with the advice and 
consent of the said Secretary and the recommendation of the 
Attorney-General, he may compromise any such case after a suit 
thereon has been commenced. Such compromise may be made 
because of doubt as to the liability or the amount thereof, the 
insolvency of the taxpayer, doubt as to the collectibility of the 
full amount claimed or because deemed to be in the best interest 
of the United States for other reasons. Whenever a compromise 
is made in any case there shall be placed on file in the office of 
the Commissioner the opinion of the Solicitor of Internal 
Revenue, or of the officer acting as such, with his reasons 
therefor, with a statement of the amount of tax assessed, the 
amount of default or penalty imposed by law in consequence of 
the neglect or delinquency of the person against whom the tax 
is assessed, and the amount actually paid in accordance with the 
terms of the compromise.’ ” 


In addition to the foregoing specific recommendations 
for legislative and administrative changes, the committee 


recommends that further study be given to the following 
problems: 


(a) Uniform Procedure on Appeals from the Board of 
Tax Appeals 


Counsel for taxpayers and for the Commissioner of In- 
ternal Revenue have encountered difficulty because of the 
lack of uniformity in the rules of the Circuit Courts of 
Appeals with reference to appeals from the Board of Tax 
Appeals. Such rules are not uniform and some of them 
are not well adapted to situations where counsel for neither 
party are residents of the particular circuit. The question 
has been discussed with various circuit judges and with 
the Department of Justice and deserves further study. 


(b) Valuation of Property on Small-Lot Basis 


The regulations of the Bureau of Internal Revenue now 
specifically require that stocks and bonds and other prop- 
erty be valued on the basis of small-lot prices prevailing 
at the time of death, even though there is specific evidence 
that small-lot prices would not be applicable to the entire 
holdings of the taxpayer by reason of the narrowness of 
the market or other existing conditions. 


In its 1935 report, the committee criticized this policy 
and expressed the opinion that this new rule would not be 
sustained by the courts. (See the decision of the Board 
of Tax Appeals in F. J. Sensenbrenner, Docket No. 81866, 
December 18, 1935, Memorandum Opinion Par. 7115-A, 
C. C. H. 1936, Federal Tax Service.) The committee rec- 
ommends that further study be given to this question and 
that representatives of the Bureau of Internal Revenue be 
asked to give further consideration to the question in its 
hearing on income, estate and gift taxes. 


(c) Res Adjudicata 


The United States Supreme Court in Tait v. Western 
\laryland Railway Company, 289 U. S. 220 (1933), held that 
a court decision determining the deduction for income tax 
purposes of amortized discount on bonds on returns for 
1918 and 1919 was controlling in an action as to taxes for 
1920 and 1925 on the same point. Asa result of this de- 
cision, if the taxpayer secures a decision of a court, even 
though not the Supreme Court, with respect to a particular 
income tax question which recurs in later years, he be- 
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comes entitled to the benefit, or subject to the burden, of 
the decision, even though it is later determined in other 
cases that the decision is wrong. This causes a lack of 
uniformity in the application of the law among the tax- 
payers and this result does not seem to be required by any 
fundamental principle involved in the doctrine of res ad- 
judicata. The year litigated is of course closed by the 
judgment, but there seems to be no reason why the tax- 
payer should be treated more or less favorably in a later 
year than the law as finally determined warrants, merely 
because he had litigation about some previous year’s taxes. 
This point deserves further study to determine whether or 
not the principle of the Tait v. Western Maryland Railway 
Company decision as applied to subsequent taxable years 
should be changed by legislation. 


(d) Cancellation or Forgiveness of Indebtedness 


The Committee on Federal Taxation reported at the 58th 
Annual Meeting of the Association that it had recom- 
mended to the representatives of the Treasury Department 
that the position of the Department with respect to can- 
cellation or forgiveness of debts be changed where the cir- 
cumstances in the individual case warrant such change. 
The present policy of the Bureau of Internal Revenue is, 
apparently, to treat all cancellations of indebtedness as in- 
come where the taxpayer has any net worth after such 
cancellation. This extreme rule often works unjust hard- 
ship to debtors who, while not actually bankrupt, are in a 
straightened financial condition. The courts have mitigated 
this harsh doctrine and have generally considered each 
case on its special facts without demanding proof of bank- 
ruptcy. 

Many decisions have held that if the taxpayer is in 
financial distress and his creditors cancel part of their 
claim to secure the payment of the balance and to enable 
the taxpayer to continue in business, cancellation of in- 
debtedness is not income to the taxpayer. In Burnet v. 
John F. Campbell Co., 50 F. (2d) 487 (Ct. App. D. C., 1931) 
the taxpayer at the end of 1920 owed ite of approxi- 
mately $146,000. As it was unable to meet all of these 
debts its creditors in 1921 agreed to accept about $96,000 
in full satisfaction of their claims. The taxpayer continued 
in business and in 1922 realized a profit in the sum of 
$4,000 and in 1923 a profit of about $34,000. The court in 
affirming the Board of Tax Appeals decision that the for- 
giveness of approximately $50,000 of indebtedness in 1921 
was not income to the taxpayer, said: 

The fact that after the transaction the plaintiff’s balance sheet had 
improved was not sufficient to constitute ‘fa gain derived from capital.” 
If anything it was a gain accruing to capital, : 

See also Dallas T. & T. Warehouse Co. v. Commissioner, 70 
F. (2d) 95 (C. C. A. 5th, 1934); Commissioner v. Simmons 
Gin Co., 43 F. (2d) 327 (C. C. A. 10th, 1930). 

Because of both the number of cases in which the de- 
cisions of the Department have been reversed and the 
social desirability of a less harsh and uniform rule to be 
applied to all taxpayers, your committee recommends that 
further study be given to this problem so that it can be 
urged that the Regulations be changed to conform to the 
law. 

Respectfully submitted, 
ARTHUR A. BALLANTINE, Chairman, 
SAMUEL W. Forpyce, 
Louts A. LECHER, 
Epwin J. MarsHALL, 
Rosert N. MILter, 
E. Barrett PRETTYMAN, 
WituraM A. SUTHERLAND. 


APPENDIX A 


[Resolutions previously adopted by the American Bar Asso- 
ciation which have not already been substantially 
embodied in the Revenue Acts.] 


1. Conflicting and Double Taxation 
A. Tax Conflicts Between Federal, State and Local 
Governments 


Resolved, That the American Bar Association commends 
the undertakings of the subcommittees on conflicting taxa- 


(Continued on page 568) 










































































































































































































































By EDWIN S. TODD* 


OUBLE taxation arises in the same jurisdic- 

tion when a single governmental unit, such as 
a county or a state, attempts to tax the same 
property twice under different names. Double tax- 
ation arises chiefly when wealth and the evidences 
or representatives of wealth are taxed at the same 
time. We find illustrations in the attempt of a state 
to tax land and the underlying mortgage, or tangi- 
ble corporate property and the shares of stock or 
bonds issued by a corporation, or tangible wealth 
and the promissory notes which represent contin- 
gent ownership of this wealth. 

Double taxation by competing jurisdictions arises 
when two or more states or countries attempt to tax 
the same property, income, or inheritance. Double 
taxation by competing authorities is still a very 
common practice. We shall discuss a few of the 
most important illustrations. 

1. Double taxation may arise as a result of con- 
fusion among the various states in making a precise 
legal distinction between real and personal property. 
For example, a citizen of one state holds a mortgage 
on real estate situated in a second state and has the 
mortgage on deposit in a bank located in a third 
state. The third state may tax the mortgage by the 
simple but effective device of calling it real estate. 
Relief from double taxation of this nature cannot be 
found even through action by Congress or through 
an appeal to the United States Supreme Court. On 
this point, the United States Supreme Court has 
declared : 


So long as the state does not intrench upon the legitimate 
authority of the Union or violate any right recognized by 
the Constitution of the United States, this court can afford 
no relief against state taxation.’ 


And, again, in another case, the Supreme Court 
declared: 


The vital power of taxation may be abused, but the Con- 
stitution of the United States was not intended to furnish 
the corrective of every abuse of power which may be com- 
mitted by the state governments.” 


* Professor of Finance, Miami University. 
1 Kirtland v. Hotchkiss, 100 U. S., 491, 498. 
> Providence Bank v. Billinas, 4 Peters, 563. 


Double Taxation 


An exposition showing how multiple 
taxation between various taxing jurisdic- 
tions arises as to different types of taxes 





2. Double taxation may arise through confusion 
on the part of the various states in regard to the situs 


of tangible personal property. For example, take 
the case of logs cut in Wisconsin on lands owned 
by a Minnesota corporation—the logs to be floated 
to Minnesota. The logs were assessed for taxation 
both in Wisconsin and Minnesota. There should 
have been no confusion in this case, if one follows 
the general rule laid down by the Federal courts, 
namely, that tangible personalty, if permanently 
located, is taxable where located; and, if not per- 

manently located, it is taxed at the domicile of the 
owner.’ We have another illustration of confusion 
in regard to situs in the case of a steamboat owned 
by citizens of New York but plying the waters of 
California. California claimed the right to tax the 
boat on the ground of permanent situs, and the claim 
was upheld by the courts.* Very clearly, the situs of 
the boat was in California. On the other hand, ships 
that ply to and fro between the states have a situs 
at the domicile of their owners and should be taxed 
there. 

3. Double taxation arises through confusion on 
the part of many states in regard to the true nature 
of intangibles, and through the consequent failure to 
distinguish clearly between wealth and property, 
and between property and persons. As a result, at- 
tempts have been made by one state, for example, to 
tax the securities of a citizen of another state be- 
cause of the fact that he owned a house in the first 
state which he occupied for a few months during 
each year. Likewise, attempts have been made to 
tax promissory notes on deposit for safe keeping 
although the owner of the notes had his domicile 
in another state. 

4. Double taxation arises through the attempt to 
tax the same incomes in two competing jurisdictions. 
One state may seek to tax incomes arising in that 
jurisdiction but accruing to a citizen of another state, 
notwithstanding the fact that the other state may 


_ 3 Union Ref. Transit Co. v. Kentucky, 199 U. S., 194; Southern Pacific 
Co. v. Kentucky, 222 U. S., 63, 68. 


4 Minturn v, mar s. 2 Cal. 590, Sup. Ct.; Old Dominion S. S. Co. v. 
Mirginia, 198 U. S. 299. 
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tax the same income. In the same manner, one 
country may tax the income of a resident alien while 
at the same time the income is taxed by the country 
of which the alien is a citizen. For example, Great 
Britain will apply its income tax law to any visiting 
alien who remains in the country for a period of six 
months or longer in any fiscal year. 

5. Finally, double taxation arises through the fre- 
quent attempts on the part of competing states or 
countries to tax inheritances. Until recent years it 
has been possible for as many as a half dozen states 
to tax the estate of deceased citizens. Recent deci- 
sions of the United States Supreme Court, however, 
have greatly lessened the opportunities for double 
taxation of this kind.5 


Double Taxation in the 
Same Jurisdiction 


1. Wealth and Property 


HE FIRST illustration of the inherent injustice 

in double taxation is the failure to distinguish 
between wealth and property. Property is not 
wealth in the true economic sense but an evidence 
of the ownership of wealth. For example, when one 
buys real estate and gives a promissory note secured 
hv a mortgage as partial payment, the wealth of the 
community has not been increased by a penny. The 
mortgagor, by means of the loan secured by the 
mortgage, is able to enjoy possession of the real 
estate sooner than he would have been able to do 
had he been compelled to wait until he had saved 
enough money to make a full cash payment. The 
mortgagee has surrendered his rights to the sum 
loaned in the expectation of receiving a future re- 
ward in the form of interest. The mortgage merely 
gives him potential rights in the land subject to the 
contingency of the mortgagor’s failure to pay prin- 
cipal or interest on the loan. We see very clearly, 
therefore, that the mortgage connotes merely the 
existence of property rights; but in no sense does 
it imply the existence of additional community 
wealth. 

Setting aside the ethical questions involved in the 
taxation of the land to the mortgagor and of the 
mortgage to the mortgagee, it is an undisputed fact 
that all attempts at such taxation in the states of 
the United States have uniformly failed. Among 
the many plans that have been tried are the follow- 
ing: (1) Taxing the mortgagor on the full value of 
the land but exempting the mortgagee altogether. 
The proponents of this plan believed that it would 
result in lower interest rates for the mortgagor, and 
that, at the same time, it would encourage capitalists 
to loan more freely. The fatal defect of the plan in 
those states where the old general property tax 
was in use lay in the fact that the owner of the 
mortgage escaped every obligation as a citizen for 
supporting local government. (2) Taxing the mort- 
gagee on the mortgage, and the mortgagor on the 
value of the real estate less the value of the mort- 





5 Editor’s note.—Since this article was written the United States 
Supreme Court rendered a decision in the Dorrance case, which tends to 
reverse the author’s conclusions as to the trend in multiple inheritance 
taxes. For a discussion of the effects of the Dorrance decision, see 
article ‘‘Double Inheritance Taxation.” by Lyle Ohlander, Tue Tax 
MaGazine, July, 1936, p. 387. 
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gage. ‘This plan failed because many mortgages 
contained a contract by which the mortgagee agreed 
to pay the tax, or because interest rates on mortgage 
loans increased to the extent that a large part of the 
tax burden was shifted to the mortgagor. (3) Tax- 
ing the mortgagee at a special low flat rate. The 
avowed object of this plan was to encourage owners 
of mortgages to list them for taxation. This com- 
promise plan, partially successful in operation, prac- 
tically exempts the mortgagee. The weakness of the 
plan lies in the fact that it is a compromise with the 
evils inherent in the old general property tax system, 
and that it does not compel the owner of property 
to meet his full obligation as a citizen to support the 
government. (4) The use of a mortgage recording 
tax. Many of the states have given up the attempt 
to tax the mortgagee on the full value of the mort- 
gage and have resorted to a small tax on the 
mortgage when it is recorded. Thus the tax be- 
comes practically an excise tax. This plan gets rid 
of all the evils incidental to the administration of 
the old general property tax, but it does not solve 
the problem of bringing the owners of mortgages 
into the tax field. 


Another illustration of the confusion of property 
and wealth is found in the attempt to tax corporate 
bonds and the capital assets of the corporation. Ifa 
tax is levied upon the par value of the capital stock 
of a corporation and a similar tax is levied upon the 
bonds issued by the corporation, there is not in 
reality double taxation, for the reason that the capi- 
tal stock may represent a small part of the capital 
assets of the corporation; but where a tax is levied 
upon the total capital assets of a corporation and a 
similar tax is levied upon the bondholders, we have 
a situation similar to that presented in the case of 
mortgage taxation. If the corporation, as is true in 
many cases, assumes the burden of paying the tax 
on the bonds, the stockholders are paying twice and 
the bondholders go free from taxation, for the obvi- 
ous reason that the interest on the bonds is fixed by 
contract between the corporation and the bond- 
holder. 


2. Wealth and the Representatives of Wealth 


One of the most common cases of double taxation 
in the same jurisdiction arises in the attempt to tax 
wealth and the representatives of wealth... The best 
example is found in the taxation of the assets of a 
corporation and also of the capital stock. We can 
readily see the injustice involved in this kind of 
double taxation when we examine the nature of the 
capital stock of a corporation. Certificates of stock 
in a corporation constitute legal evidence of owner- 
ship of a corporate enterprise and nothing more. 
Their value depends upon the earning power of the 
capital assets of the enterprise. In themselves, they 
are not in the least a measure of ability to pay taxes, 
nor do they create additional ability to pay. It is 
impossible to discuss this topic more fully in this 
article. Suffice it to say that there is no possible 
way of eliminating the evils of double taxation save 
through the elimination of direct taxes on all kinds 
of intangibles and the substitution of some more 
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equitable means for bringing their owners into the 
tax field.® 


3. Wealth and Income 


A third illustration of double taxation is found in 
the taxation of wealth and also the income arising 
from the use of that wealth. There is no inherent 
injustice in the taxation of both wealth and income 
provided the burden is equitably distributed. For 
example it may make little difference whether a por- 
tion of public revenues be raised from taxes on real 
estate, and a part from income accruing to the own- 
ership of real estate, provided all realty owners are 
treated alike; or whether the total amount of reve- 
nues is raised from real estate or income alone. 


Double Taxation by 
Competing Jurisdictions 


1. The American States and the Federal 
Government 

T HE STATES and the nation are not competing 

jurisdictions in the sense that we are now using 
the term. Every citizen bears a political relation to 
two or more local jurisdictions and he helps to sup- 
port their fiscal burdens through a tax on his prop- 
erty or income, but he would never think of calling 
this double taxation. Likewise he may help to sup- 
port the state government; and here again, he would 
not, or rather should not, call this double taxation.’ 
Why then should we make any distinction when we 
come to the Federal Government? After all, every 
citizen owes just as much of a duty to support the 
Federal Government as to support state and local 
governments. He is just as much a citizen of the 
United States as he is of his state or county. Little 
support, therefore, can be given to the prevalent no- 
tion in many of the states that a state should not 
enact an income tax inasmuch as the Federal Gov- 
ernment has already preempted that field. It may 
be expedient, indeed, for each major jurisdiction to 
occupy different tax fields; but it is not necessary to 


do so from the standpoint of political science or of 
fiscal principles. 


2. Double Taxation by the States 


Problems of double taxation among the states of 
the United States have become increasingly impor- 
tant in recent years owing to the fact that industry 
and trade and personal investments have transcended 
state lines. For example, a citizen of the United 
States may live in one state and carry on a business 
or occupation in another state; or he may own se- 
curities issued by a corporation in another state; or 
a corporation chartered by one state may carry on 
operations in a dozen different states; or a citizen 
may die in one state and devise property situated 
in another. Double taxation by the various states 
has arisen chiefly on account of the efforts of the 
states to reach intangible property. As a result of 
these efforts there has grown up a mass of unrelated 


* For detailed discussion, see my article or “ F 
; scussion, y 3 r ‘Personal Property Taxes,” 
Tue Tax MaGazine, June, 1931. — ; 
7It is to be feared that the complete separation of sources of state 
and local revenues has given rise to the notion that the state should 
be supported by other means than taxes on local property, 











and diverse state tax laws. To add to the confusion 
in relation to double taxation, is the fact that state 
and Federal courts, in their decisions on questions 
involving taxation, have been guided to a great de- 
gree by constitutional limitations rather than by 
economic principles. The solution of the problem of 
double taxation by the states is therefore obvious: 
There must be a recognition and an acceptance oi 
common economic and fiscal principles in order to 
bring order and justice out of the present confusion. 
The road to reform lies through the making of con- 
stitutional changes and interstate agreements in con- 
formity to economic and fiscal principles. The 
general principles involved are fairly simple: tangi- 
ble property (material goods) should be taxed where 
such property is located and where it receives pro 
tection; while intangible property should be taxed 
at the domicile of the owner; and personal incomes 
should be taxed where the owners live and enjoy the 
general benefits and protection of government. Let 
us now proceed to apply these general principles to 
a few typical specific cases. 


(A) The Situs of Realty 


The situs of realty presents no difficulty. It is 
the commonly accepted opinion that real estate 
should be taxed where it is located. This rule 
applies to all forms of taxation including inherit 
ances. The reasons for this common sense rule are 
based on the following propositions: (1) TPublic 
burdens on real estate in the various states are 
always a lien on the realty itself without respect to 
any specific owner. (2) Realty receives its protec- 
tion almost entirely through the exercise of the local 
police power and through the immediate jurisdiction 
of the local courts—subject, of course, to the general 
authority of the state. (3) The transfer of estates 
in realty whether by deed or will must always be 
made through local public agencies. 


(B) The Situs of Intangible Property 


The situs of intangible property has been the 
source of almost endless confusion and litigation. 
During the past few years, however, the Federal 
courts seem to be bringing order out of the previous 
confusion. Two cases, an early one and a very 
recent one, will be cited in proof of this statement. 
The first case arose through the efforts of Indiana 
to tax promissory notes made and payable in Ohio. 
The owner of the securities lived in New York, 
while the securities were on deposit in Indiana for 
safe keeping. The United States Supreme Court, in 


deciding that Indiana could not tax the securities, 
said: 


Our decision has no tendency to aid the owner of prop- 
erty to avoid proper and legitimate taxation. It does not 
tend to prevent the taxation in one state of property in 
the shape of debts not existing there.*® 


Perhaps one of the most important decisions the 
United States Supreme Court has ever rendered on 


the double taxation of intangibles was that handed 
down in January 1930, in the case of the Farmers’ 





8 Buck v. Beach, 206 U. S. 392. For a summary of similar cases, the 
reader will find a mine of information in the annual review of court 
decisions affecting taxation in the reports of the annual conferences 
of the National Tax Association. 
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Loan and Trust Company, Executor, v. Minnesota.® 
The Court in this case was called upon to decide 
whether Minnesota had the right to impose an in- 
heritance tax on state and municipal bonds and cer- 
tificates of indebtedness owned by the estate of a 
decedent resident of New York, the securities being 
on deposit in Minnesota. The Minnesota Supreme 
Court upheld the imposition of the tax on the ground 
that the securities were obligations of the state of 
Minnesota and of Minnesota municipalities; that 
they were protected by Minnesota laws; and that, 
therefore, they had a situs for taxation in that state. 
The United States Supreme Court (by a 7 to 2 deci- 
sion) reiterated its decision in the case of Blodgett 
v. Silberman? that such obligations as these se- 
curities are choses in action, thereby following the 
rule mobilia personam sequuntur (movable personal 
property follows the person of the owner) and there- 
fore properly taxed in New York but not in Minne- 
sota. The Court expressly overruled its former 
decision in the case of Blackstone v. Miller,“ in which 
decision it had declared that “two or more states 
may tax on different and more or less inconsistent 
principles the same testamentary transfer of such 
property without conflict with the Fourteenth 
Amendment.” The Court now declares that, while 
choses m action may acquire a situs for taxation other 
than at the domicile of their owner if they have 
hecome integral parts of some local business unit, 
nevertheless, tangibles, having a permanent situs, 
may only be taxed by the state where they are 
located. Applying the same reasoning to intangi- 
bles, the Court continues: 


We think the general reasons declared to inhibit taxa- 
tion of them [intangibles] by two states under present cir- 
cumstances with no less force to intangibles with taxable 
situs imposed by an application of the legal fiction. Primi- 
tive conditions have passed; business is now transacted on 
a national scale. Taxation is an intensely practical matter 
and laws in respect to it should be constructed and applied 
with a view of avoiding, so far as possible, unjust and op- 
pressive consequences. We have determined that, in gen- 
eral, intangibles may be properly taxed at the domicile of 
their owner and we can find no sufficient reason for saying 
that they are not entitled to enjoy immunity against taxa- 
tion at more than one place similar to that enjoyed by 
tangibles. The difference between the two things, although 
obvious enough, seems insufficient to justify the harsh and 
oppressive discrimination against intangibles contended for 
on behalf of Minnesota.” 


Students learned in the law and public finance 
who have reviewed this decision seem to be unani- 
mously of the opinion that, by this decision, the 
United States Supreme Court has definitely taken 
the stand that the same personal property shall not 
be subject to taxation at the same time by more 
than one state.’* Since the United States Supreme 
Court has still more recently made the same ruling 
with regard to stocks as it did in the Minnesota 
bond case, the way should be cleared for these old 
and vexing problems of double taxation in conform- 
ity to economic and fiscal principles. 





* 280: U.. S.. 204. 
W2it U.S i. 
1188 U. S. 189. 


2 Farmers’ Loan and Trust Co., Executor, v. Minnesota, 280 U. S. 204. 

13 See reviews of this case in the various law journals, the monthly 
bulletins of the National Tax Association, and the Corporation Journal, 
during 1930. 


(1932). National Bank of Boston v, State of Maine, 284 U. S. 312 


DOUBLE TAXATION 


(C) Inheritance Taxation 


In regard to inheritance taxation, the fundamental 
principle involved can be stated substantially as fol- 
lows: That a state should impose inheritance taxes 
only with reference to such property as devolves in 
accordance with its own laws. For example, real 
estate devolves in accordance with the laws of the 
jurisdiction where it is situated and should be taxed 
there. On the other hand, intangible personal prop- 
erty devolves in accordance with the laws of the 
domicile of the owner; therefore it should be taxed 
only at the domicile of the owner.’ It is of great 
importance to note that, without the necessity of 
a prod on the part of the United States Supreme 
Court, the majority of the American states have 
worked out a system of reciprocity in inheritance 
taxation in accord with these principles whereby 
most of the evils incidental to double taxation of 
inheritances have been eliminated. This plan of 
reciprocity, which has been extended to include 
agreements between American states and Canadian 
provinces, is very simple. Each contracting state 
agrees to omit from inheritance taxation all intangi- 
ble property in that state held at death by citizens 
of other states who are parties to the agreement.’® 


(D) Income Taxes 


Double taxation of incomes arises under the fol- 
lowing conditions: (1) When a resident citizen is 
taxed on his total income by his home state and also 
by another state in which he earns that income. For 
example, a citizen of New Jersey may be employed 
in New York and subjected to the income tax laws 
of both states. (2) When a citizen of one state re- 
sides in another state or abroad, he may be taxed on 
the same income by two competing jurisdictions. It 
is very obvious that a person should be taxed on his 
income in one state alone; but in which state should 
he be taxed? The only practicable answer to the 
question can be stated in this way: Let the states 
agree that each state should tax all persons who 
have taken up a residence within its borders. This 
plan, while it is not in practice in many of the states 
having an income tax, seems to be the only one that 
will conform most nearly to principles of justice 
in taxation. 


3. International Double Taxation 


Although our discussion in this essay has been 
confined to the problems of double taxation in the 
states of the United States, it may be of interest to 
conclude this study with a summary of the work 
accomplished by the League of Nations and the 
International Chamber of Commerce in devising 
ways and means for the elimination of international 
double taxation. The latest reports of the technical 
experts of the League of Nations show that real 
progress has been made in formulating a model tax 
program to be presented to the various governments 
for their approval through proper bilateral or multi- 
lateral conventions. The experts have not attempt- 
ed to define personal and impersonal taxes, but have 
merely suggested that impersonal taxes are in most 
"18 See Report of Committee on Double Taxation, National Tax Asso- 
ciation Conleouen Report, 1914. 


16 A large part, if not all, of the success of this movement is due to 
the continuous and untiring efforts of the National Tax Association. 
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cases levied on all kinds of income at the source, 
irrespective of the personal circumstances of the tax- 
payer; while personal taxes which concern individ- 
uals and their aggregate income are to be levied by 
the one where the taxpayer has his fiscal domicile 

i. e., his permanent residence. The contracting 
rhe ty are left free to decide which of their direct 
taxes they prefer to call personal and which imper- 
sonal. The Taxation Committee of the League of 
Nations has drawn up two draft conventions for the 
prevention of double taxation—one bilateral and the 
other later one multilateral. In its model for the 
multilateral draft, the following recommendations 
are made: (1) That income from immovable prop- 
erty which corresponds to the actual or presumed 
rental value of such property shall be taxable only in 
the State in which the property has its situs; (2) that 
income from mortgages on realty shall be taxable 
in the State where the property has a situs; (3) that 
companies operating one or more industrial, com- 
mercial, or agricultural enterprises shall be taxable 
in respect of the income from such enterprises only 
in the State of its fiscal domicile, provided the com- 
panies have no permanent establishments in more 
than one country; (4) that income from public loans 
shall be taxable only in the State of the fiscal domi- 
cile of the creditors; (5) that salaries and wages 
shall be taxable only in the State in which the recipi- 
ents carry on their employment, except that earnings 
of workers living on one side of a frontier and work- 
ing in the other shall be taxable only in the State of 
the worker’s domicile.” 

The Taxation Committee hoped that the principles 
embodied in this model plan for a multilateral con- 
vention would be adopted by the leading countries 
of the world, but the hope was not realized. The 
bilateral convention plan has been more successful 
and more than two score nations have entered into 
bilateral treaties. The chief objections to the 
bilateral convention plan are: (1) That the desired 
uniformity cannot be achieved; (2) that the same 
governments will tax nationals of different countries 
by different methods and impose varying rates; 
(3) that real or alleged unfairness and discrimina- 
tion may develop which may lead to international 
complaints and friction; (4) that bilateral conven- 
tions are likely to lead to agreements based on bar- 
gaining rather than on sound principles of public 
finance. For example, tariff privileges and other 
economic or political favors may be traded for tax 
concessions.!§ ‘ 

The International Chamber of Commerce has also 
been active in eliminating the evils of international 
double taxation. As early as 1921, before the League 
of Nations took up the consideration of the prob- 
lem, the International Chamber appointed a central 
committee to consider the problem. Within a short 
time, national committees, representing the respec- 
tive countries which were members of the Chamber 
were also created. Through the cooperation of these 
national committees the central committee of the 
Intern itional Chamber has developed a set of funda- 


(1) Report on Double Taxation and Evasion, Geneva, Oct., 1928; 
(2) Fiscal Committee, League of Nations, Geneva, June 6, 1931. 


_'S Report of Committee on Federal Taxation, United States Chamber of 
Commerce, 1931. 
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mental principles which have been approved by the 
representatives of the nations which have member- 
ship in the Chamber. The International Chamber 
has also worked in cooperation with the League of 
Nations Committee on Taxation.’® 
In cooperation with the International Chamber 
the United States Chamber of Commerce has had for 
several years a Committee on Federal Taxation. 
This Committee, in a recent report, declares that the 
ideal method of solving the problem would be by 
a multilateral treaty between the chief commercial 
nations, whereby it would be possible to develop a 
single and uniform international law among the 
signatory nations. Since such a solution is not im- 
mediately probable, the Committee favors the more 
practical method of adopting legislation based on 
reciprocity. 
The conclusions of the Committee are as follows: 
(1) The United States Government should give 
serious and continued attention to developing 
means of lessening the burdens of international 
double taxation. (2) The United States Govern- 
ment should encourage conferences with foreign 
governments for the purpose of furthering solu- 
tion of the problem of international double taxa- 
tion, and be represented at all general international 
conferences held to consider the question. 
(3) Legislation on the subject should include pro- 
visions authorizing executive authorities to con- 
clude agreements with individual foreign countries 
in those instances where general legislative provi- 
sions do not afford a satisfactory means of adopt- 
ing reciprocal exemptions. (4) The income of a 
non-resident individual or of a foreign corporation, 
with the exception of income derived from carry- 
ing on any business or profession through a per- 
manent establishment in the United States, and 
income from real property located within the 
United States, should be exempt from federal tax- 
ation in the United States.*° 
It is gratifying to note that the United States Gov- 
ernment has been a leader in developing legislation 
looking to the elimination of international double 
taxation. Independently of any reciprocal action by 
the other nations, the Federal Government has pro- 
vided relief for American citizens who are already 
taxed abroad. For example, a citizen of the United 
States may credit against the amount of taxes due 
the Federal Government any income taxes paid dur- 
ing the taxable year to any foreign country. The 
United States also has reciprocity treaties with a 
number of countries, which, among other measures, 
provide: (1) That an alien resident may credit on 
his taxes to the Federal Government any similar 
taxes paid to a foreign country which is party to the 
reciprocity agreement; (2) that the income of a 
non-resident alien or foreign corporation which con- 
sists exclusively of earnings derived from the opera- 
tion of a ship or ships documented under the laws 
of a foreign country which grants an equivalent ex- 
emption to citizens of the United States and to cor- 
porations organized in the United States, shall be 
exempt from Federal taxation.”! 
® Thid. 
2 Thid. 


*tTbid. The complete Committee Report will be found in Tue Tax 
MaGazINnE, May, 1931. 
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problems arising under the administration of 

the real estate and personal property tax laws 

by the counties in the state of Illinois have been 
considered. The present discussion will cover the 
refunding of taxes that are paid directly to the state 
government. The first part of this article will dis- 
cuss refunds of all taxes paid to the state, with the 
exception of Inheritance Taxes, which require spe- 
cial treatment and will be taken up in detail in a 
succeeding article. 

The state government administers and collects 

the taxes levied under the following laws: 

(1) The Retailers’ Occupational Tax Act,’ com- 
monly known as the Sales Tax; 

(2) The Motor Fuel Tax Act,? or Gasoline Tax; 

(3) The Public Utility Tax Act * which imposes 
a 3 per cent tax upon the gross receipts of 
certain public utilities ; 

(4) The Motor Vehicle Mileage Weight Tax Act,‘ 
imposing license fees according to weight of 
vehicles and applying to certain classes of 
trucks only; 

(5) The Motor Vehicle Act, imposing license fees for 
using pleasure and commercial cars, trucks 
and buses ;° 

(6) Liquor Control Act ;° 

(7) Acts imposing license taxes on the privilege 
of engaging in various occupations, such as 
real estate broker, etc.’ 

(8) Corporation Franchise Tax and License Fee 
Acts 38 

(9) Inheritance Tax Act (to be discussed in the 
next article).® 


ie THE previous articles in this series, the refund 


“ Attorney at Law, Chicago. 


‘Til. State Bar Stat. (1935), Ch. 120, Sec. 426; Jones, Ill. Stat., Ann. 


119.450. 
2 Ill. State Bar Stat. (1935), Ch. 95(a); Jones, Ill. Stat., Ann. 85.1. 


‘Til. State Bar Stat. (1935), Ch. 120, Sec. 440, et seq.; Jones, Ill. 


Stat., Ann. 119.468. 


*Tll. State Bar Stat. (1935), Ch. 95(a), Sec. 10(9); Jones, Ill. Stat., 


Ann. 85-010—011. 


* Ill. State Bar Stat. (1935), Ch. 95(a), Sec. 8; Jones, Ill. Stat., Ann. 


5.008. 


® Ill. State Bar Stat. (1935), Ch. 43, Sec. 65; Jones, Ill. Stat., Ann. 


68 065. 


‘Til. State Bar Stat. (1935), Ch. 17a, Sec. 6; Jones, Ill. Stat., Ann. 


115.06. 


‘Tax Refunds in Ilinois-IIl 


Exposition of the methods of obtaining 
refunds of excessive or illegal taxes 
paid to the state of Illinois 


By LAWRENCE R. BLOOMENTHAL* 


The time and manner of payment of the various 
state taxes are regulated by each of the statutes gov- 
erning those taxes. One important point common 
to all of them is that they must be paid in currency 
or legal tender. Payment by check is a conditional 
payment only until the check is cleared at the bank. 
The fact that the tax collector has issued a receipt 
marked “paid in full” upon receipt of the check is 
not conclusive, and if the bank should fail before 
the check is presented for payment, the collector 
may again demand and collect the same taxes 
for which the check was tendered. The negligence 
of the tax collector in not presenting the check for 
payment until after the lapse of a reasonable time 
(more than one business day), during which time 
the bank has failed, does not change this rule nor 
does it stop the state from collecting these same 
taxes again. The general rule is that the neglect 
or omission of public officers cannot work an es- 
toppel against the governmental body they repre- 
sent.2° The fact that a check issued in payment of 
taxes was certified by the drawer before delivery 
to the tax collector probably would not change the 
rule since a certified check is not equivalent to 
payment, unless certified by the payee.” 

It is a fairly common belief among taxpayers that 
since the state is not suable at law or in equity,’* 
it is impossible to secure refunds of taxes once they 
have been paid to the state. This idea is incorrect. 


Methods of Securing Refunds 


S A matter of fact, there are several ways in 
which refunds of state taxes can be secured. 
First, if the taxes have been paid under actual or 
virtual duress and proper protest has been made at 
the time of such payment, the excessive or illegal 





8 Ill. State Bar Stat. (1935), Ch. 32, Sec. 126, et seq.; Jones, Ill. Stat., 
Ann. 32.129 et seq. 

®Tll. State Bar Stat. (1935), Ch. 120, Sec. 398, et seqg.; Jones, Ill. 
Stat., Ann. 119.423. 

10 Peo. ex rel. Smith v. Woods (1933), 354 Ill. 224, 188 NE 369. 

11 Minot v. Ross (1892), 156 Mass. 458, 31 NE 489. See collection of 
authorities in 5 RCL 523-525. 

12 Art. IV, Sec. 26 of 1870 Constitution; Jones, Ill. Stat. Ann., Vol. 
1, p. 326. 
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portion of the tax can be recovered by a suit in as- 
sumpsit against the tax collector,’* or by filing a 
claim for refund with the tax collecting officer or 
department of the state government which admin- 
isters the particular tax law. In some instances, 
such refund claims may be filed and allowed even if 
there was no duress." 

Secondly, if taxes due to the state are paid with 
a written protest, stating the reasons therefor, a 
refund may be obtained by filing a suit in equity 
within thirty days of such payment to enjoin the 
tax collector from transferring these protested funds 
into the State Treasury.* When the proper steps 
are taken in due time, this procedure will preserve 
all of the claimant’s rights to a refund and at the 
same time will prevent the accrual of interest or the 
imposition of penalties for non-payment of taxes. 

Finally, refunds may be obtained by filing a claim 
against the state in the Court of Claims. This meth- 
od of proceedure is subject to certain restrictions 
and limitations which will be discussed in detail later 
in this article.’® 


Recovery of Duress Payments 


HEN taxes have been paid because of actual 
or virtual duress on the part of the tax collec- 
tor, the illegal or excessive portion may always be 
recovered in an action of assumpsit against the tax 
collector. There is an important qualification, how- 
ever, on this right to sue a tax collector in assumpsit. 
A state tax collecting official, such as the State 
Treasurer, is individually liable to repay taxes paid 
to him involuntarily and under protest when the tax 
is exacted under an unconstitutional statute.” 
However, an action against the State Treasurer 
in his official capacity, which is in effect an attempt 
to compel the state to perform its promise to return 
money taken under an illegal assessment, is in sub- 
stance an action against the state itself within the 
meaning of the Eleventh Amendment to the United 
States Constitution prohibiting suits against a state 
without its consent."® 
The Supreme Court of the United States has aban- 
doned the early doctrine that suits against a state 
which were prohibited were only those in which 
the state was a party of record.* The well es- 
tablished rule now is that the question is to be de- 
termined not only by the mere names of the titular 
parties but by the essential nature and effect of the 
proceedings, as it appears from the entire record.*° 
Another important limitation on the right to sue 
state tax collectors in their official capacity is that 
since such a suit is in effect a suit against the state 





13 Altorfer Bros. v. State (1927), 5 CCR 404. 

4 See discussion in later part of this article, infra, p. 535. 

111. State Bar Stat. (1935), Ch. 127b, Sec. 35; Jones, Ill. Stat. 
126.359, 

1 See p. 537, infra. 

" Atchison, Topeka & Santa Fe Ry. Co. v. O’Connor (1913), 223 US 
280, 32 S. Ct. 216, 56 L. Ed. 436, Ann. Cas. 1913C1050; Erskine v. 
Van Arsdale (1872), 15 Wall. 175, 31 L. Ed. 63; Virginia Coupon Cases 
eee v. Greenhow) (1885), 114 US 270; 5 S. Ct. 903, 962; 29 

Fd. 185. 

18 Smith v. Reeves, 178 he 436-20 S. Ct. 919, 44 L. Ed. 1140. 

% Osborn v. Bank of U. (1824), 9 Wheaton, 728, 6 L. Ed. 204 et seq. 

Louisiana v. Jumel (i885); Ww Uo 7il, 2S. Ce. 136.277 Lb. Ea. 
448; Pennoyer v. McConnaughy (1891), 140 US 1 11 SS. Ce. 699, 
L. Ed. 363; Lankford v. Platte Iron Works (1915), 235 Us 461, 
S. Ct. 173, 59 L. Ed. 316. 
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for refund of taxes, it must be authorized by statute. 
If there is any statute allowing refunds of taxes paid 
to the state, it is generally held that the procedure 
for suing the collector outlined by such statute is 
exclusive and that observance of its provisions is the 
only way to get such refunds. Therefore, it bars 
any other form of action, such as a suit in assumpsit 
against a state tax collector in his official capacity. 

If a judgment is obtained against the collector for 
return of the overpaid portion of the tax, and the 
collector still holds the funds in question, the courts 
will compel them to be returned. However, if this 
money has already been paid into the state treasury, 
the tax collector cannot refund it since an appropria- 
tion by the legislature is the only way in which pub- 
lic funds can be withdrawn from the state treasury. 
Since the legislature usually will not pay any claims 
without the approval of the Court of Claims,”" it is 
necessary to file an action against the state in that 
court, and to secure its approval. 

Instead of suing the tax collector first, the ag 
grieved party may file an action directly against the 
state in the Court of Claims. 

Since most claims against state officials are re- 
ferred to the Court of Claims anyway, for determi- 
nation and advice, the filing of a direct claim would 
seem to be the better method of recovering taxes 
paid to the state under duress. 


Test of Duress 


It is usually difficult to determine whether in a 
particular case taxes have been paid under duress. 
The test seems to be whether the tax law in question 
imposes penalties for non-payment summarily or 
whether the taxpayer is given an opportunity to 
contest the tax by defending a court action before 
penalties may be enforced. 

In Illinois, the general rule in tax cases is that 
(luress exists where the statute is self-executing and 
the demand may be enforced at once without afford- 
ing the taxpayer any opportunity to contest its 
validity before a penalty is inflicted upon him. Such 
cases are regarded as payments under moral or vir- 
tual duress and the excessive or illegal portion of the 
tax may be recovered. Thus, a refund was granted 
in a case where the complainant, a railroad corpora- 
tion, had obtained permission from the Interstate 
Commerce Commission to issue certain bonds se- 
cured by a mortgage. The Interstate Commerce 
Act which requires the submission of all securities 
of common carriers to the Interstate Commerce 
Commission for approval before issuance provides 
that : 2? 


The jurisdiction conferred on the Commission by this 
section shall be exclusive and plenary, and a carrier ma\ 
issue securities and assume obligations or liabilities in 
accordance with the provisions of this section without 
securing approval other than as specified herein. 


Nevertheless, the Illinois Commerce Commission 
claimed the right to pass on these same securities 





_7 However, the legislature may pay claims not passed on by the 
Court of Claims. It may even pay claims enw disapproved by that 
tribunal. See Fergus v. Russell (1917), 277 Ill. 115 N. E. 166. 


22 Section 20a of Interstate Commerce Act, 41 Tes 494; U. S. C. A 
Title 49, § 20a. 
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before issuance on the ground that since the com- 
plainant’s tracks were located in Illinois, this cor- 
poration was subject to the provisions of Section 
3 of the Public Utilities Act requiring public 
utilities to submit their securities to the Commission 
for approval, and to pay certain fees. The complain- 
ant contended that Section 3 of the Illinois Pub- 
lic Utilities Act was in direct conflict with and was 
superseded by Section 20 (A) of the Interstate 
Commerce Act, but paid under protest the fees 
levied by the Illinois Commerce Commission and 
then filed an injunction suit to prevent these fees 
from being placed in the general funds of the State 
Treasury. It was held that the complainant could 
recover the amount of these fees as they were paid 
under protest to comply with an illegal demand un- 
der circumstances amounting to duress. The Court 
stated that this case was not within the general rule 
that a person accepting the benefits of a statute may 
not later attack its validity unless questions of pub- 
lic policy or public morals are involved, because 
there was never any voluntary acceptance of the 
benefits of this statute. This case is important as 
it announces the rule in tax cases that where money 
is paid to avoid severe statutory penalties or disas- 
trous effects to business, the payment is involuntary 
and may be recovered.” 

No recovery is allowed, however, in tax cases 
where a court action must be filed before the taxing 
authorities can collect the tax or impose any penal- 
ties. The payment of an illegal, excessive or uncon- 
stitutional tax in such cases is regarded as voluntary 
and cannot be recovered.** 

Also, taxes paid under a mistake of law cannot be 
recovered unless circumstances constituting duress 
are clearly proven. Thus, it has been held that a 
mistaken belief in the validity of a tax law anda 
fear that the penalties provided in such law would 
be imposed do not by themselves constitute duress 
or compulsion since the taxpayer may ignore them 
if he chooses.2*> Whether a tax was paid ‘voluntarily 
or under compulsion is a question of fact involving 
the taxpayer’s state of mind or intent at the time 
of payment. To establish compulsion, the taxpayer 
must do something at the time of payment indicat- 
ing an intention to resist the tax and to test the 
validity of the law.?® 

In a case where it was shown that the plaintiff 
and other large motor fuel distributors made no ef- 
fort to contest the validity of a gasoline tax law, as 
they believed it would help their business, since its 
proceeds were to be used for building hard roads, no 
refund was given. No protests were made at the 
time the tax was paid to the state and no effort to 
secure refunds was made until after the law had 
been declared unconstitutional in a suit brought by 
a consumer. Furthermore, the tax was added to the 
price of gasoline and collected from their customers. 
The Court held that these facts indicated a voluntary 
payment, and therefore denied recovery of the tax. 


"Chicago & E. I. Ry. Co. v. Miller (1923), 309 Ill. 257, 140 
N. EB. S22 
a Til. Merchants Trust Co. v. Hardy (1929), 335 Ill. 284, 167 

E. 69. 

> Richardson Lub. Co. v. Kinney (1929), 337 Ill. 122, 168 N. E. 
886; Sangamo Oil Co. v. State (1929), 6 CER 155. 

*6é Roxana Petroleum Co. v. Bollinger (1932), 53 F. (2d) 296. Standard 
il z. Bollinger (1932), 348 Ill. 82, 180 N. E. 396. 
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It is generally held that the filing of a quasi- 
criminal complaint for failure to pay a state license 
tax required by law amounts to compulsion and 
that any excessive fee paid to avoid or stop such 
proceedings may be recovered if the law is later held 
unconstitutional.2* Threats of arrest alone without 
actual filing of a complaint are sometimes regarded as 
duress. 

Although the taxpayer must indicate in some way 
that a tax is being paid under protest because of 
duress or compulsion, it is not necessary to file a 
written letter of protest in order to preserve the 
right to recover such payments. The courts will 
permit evidence to be given of the facts and circum- 
stances surrounding any tax payment in order to 
determine whether it was made voluntarily or under 
duress. An oral statement of protest is usually 
sufficient, but it is always safer to file a written letter 
of protest stating the specific grounds of objection. 


Payments Under Written Protest 


HE second method of obtaining refunds of 
taxes paid to the state is to file a written protest 
at the time of payment and then file an injunction 
suit within thirty days to prevent the transfer of 
the money into the general funds of the State Trea- 


sury.2° The statute provides that: 

It shall be the duty of every officer, board, commission, 
commissioner, department, institute, arm or agency brought 
within the provisions of this Act by Section 1 hereof, to 
notify the State Treasurer as to money paid to such officer, 
board, commission, commissioner, department, arm or 
agency, under protest and the Treasurer shall place such 
money in a special fund to be known as the protest fund. 
At the expiration of thirty days from the date of payment, 
the money shall be transferred from the protest fund to 
the appropriate fund in which it would have been placed 
had there been payment without protest unless the party 
making such payment shall within such period file a bill 
in chancery and secure a temporary injunction restraining 
the making of such transfer, in which case such payment 
shall be held in the protest fund until the final order or 
decree of the court. 


This act applies to almost every employee or offi- 
cial of the state government. 


Summary of Protest Statute 


Thus, it appears that this statute provides for a 
means of contesting the validity of any tax or license 
fee levied by the state government.*® The courts 
have interpreted this statute to mean that a pay- 
ment under protest is of no effect unless the required 
injunction suit is filed within thirty days from the 
time such payment was made.*! Furthermore, it has 
been held that this act provides an adequate and 
complete remedy for determining whether any tax 
levied against an individual or corporation is illegal, 
excessive or unconstitutional, and that in the ab- 


7 Matthew v. People (1906), 202 Ill. 380, 67 N. E. 28; Adams & 
Tillotson v. State (1906), 2 CCR 1; Chgo. Rwy. Emp. Agcy. v. State 
(1906), 2 CCR 7. 

°8 Altorfer Bros. v. State (1927), 5 CCR 404. 

29 Ill. State Bar Stat. (1935), Sec. 35, Ch. 127b, Jones Ill. Stat., Ann. 
126, 359. 

%® There is some question as to whether it applies to Inheritance 
Taxes. This point will be taken up in the next article. 

31 Montgomery Ward & Co. v. Stratton (1930), 342 Ill. 472, 174 
N.S. 30. 
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sence of actual or virtual duress, the Court of Claims 
has no jurisdiction to grant awards against the state 
of Illinois for tax refunds on any of these grounds.*” 


Cumulative Remedy in Duress Cases 


ie THE absence of duress, mutual mistake of fact 
or unjust enrichment of the state, the sole remedy 
is to pay under protest and then file injunction pro- 
ceedings within thirty days. However, the enact- 
ment of the statute providing the latter remedy did 
not abrogate the common law rules that payments 
under duress may be recovered by an action in as- 
sumpsit against the tax collector, or by an action in 
the Court of Claims against the state. In cases of 
payment under duress, only a cumulative remedy is 
provided by that statute.** The Court of Claims 
has held that the payment of a corporation 
franchise tax in response to repeated threats by state 
officials that continued refusal to pay would result 
in an action to recover the tax and the revocation of 
the claimant’s license to do business in the state, did 
not amount to duress and a refund claim was de- 
nied.** This ruling is fully supported by the case 
of Richardson Lubricating Co. v. Kinney,®* in which 
the Supreme Court decided that threats by state of- 
ficials to enforce severe penalties for non-payment 
of taxes, but without any actual attempts being made 
to enforce them, do not constitute duress. 

In another case where the claimant alleged pay- 
ment under duress and the evidence showed that the 
taxes had been paid under protest and an injunction 
filed, but that the claimants had not carried on an 
appeal from the decision of the Circuit Court dis- 
missing their bill for injunction, the Court of Claims 
refused to grant a refund award and ruled that it 
did not consider the additional expense involved in 
presenting an appeal from the Circuit Court as an 
element of duress or compulsion.** 

Although some Court of Claims’ decisions state 
that the remedy by payment under protest and filing 
of an injunction suit is cumulative and does not take 
the place of the usual common law remedy in duress 
cases, nevertheless, it would seem that these last- 
mentioned decisions attempt to make this sole rem- 
edy in all tax refund claims against the state. 


Statutory Refund Provisions 


NOTHER method of securing refunds is by the 
filing of claims with the official or department 
of the state government which administers the par- 
ticular tax law. Several of the tax laws administered 
by the state contain provisions for the granting of 
refunds in cash or as a credit against future taxes. 
The Retailer’s Occupational Tax Act ** which is 
administered by the Department of Finance provides 
for refunds: 


Par. 6. If it shall appear that an amount of tax, penalty 
or interest has been paid which was not due under the 





% Moline Plow Co., Inc. v. State (1927), 5 CCR 277. 

3 Altorfer Bros. v. State (1927), 5 CCR 404. 

*% Mohawk Carpet Mills Co. v. State (1934), 8 CCR 37. 
(1929) 337 Ill. 122, 168 N. E. 886. 

® American Bridge Co. v. State (1931), 6 CCR 485. 


"iil. State Bar Stat. (1935), Ch. 120, Sec. 431; Jones Ill. Stat., 


Ann. 119, 458, 
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provisions of this Act, whether as a result of a mistake of 
fact or an error of law, then such tax shall be credited 
against any tax due, or to become due, under this Act 
from the person who made the erroneous payment, or such 
payment shall be refunded to such person by the depart- 
ment. 

This is an unusually liberal refund law as it allows 
refunds of overpaid “tax, penalty and interest” 
whether the overpayment was due to “a mistake of 
fact or an error of law.” It annuls the common law 
rule that tax payments made under a mistake of law 
are voluntary and cannot be refunded or recovered 
by the taxpayer.** Also, it cancels the common law 
distinction between voluntary and involuntary or 
duress payments and permits the refunding of taxes, 
penalties or interest, in any case where they were 
“not due under the provisions of this Act * * *” 
(Italics supplied). Furthermore, this section of the 
Act would seem to dispense with the necessity of 
paying these taxes under protest and filing an in- 
junction suit within thirty days as provided for in 
Section 2a of the Public Finances Act *® as it sets 
forth a complete mode of procedure in itself. 


Similar refund provisions are to be found in the 
Public Utility Tax Act* and in the Motor Vehicle 
Mileage Weight Tax Act.*! 


Payment of Refunds 


LL officers or officials of the state government 

are required by law to deposit with the State 
Treasurer all taxes or license fees collected in the 
course of their official duties. Unless the money is 
paid under protest, it is the duty of the State Treas- 
urer to credit such payments to the accounts for 
which the legislature has appropriated them. Money 
paid under protest is held in a special fund for thirty 
days and then paid into the proper account, unless 
meanwhile a restraining order has been issued by a 
court of competent jurisdiction. Money which is 
not appropriated for any special purpose is placed 
in the “general revenue fund.” #2 Once public funds 
have been deposited in the “general revenue fund” 
or any other fund of the State Treasury they can- 
not be paid out again without an appropriation from 
the legislature. 

For this reason, it is the customary practice to 
issue credit memoranda when departmental refund 
claims are allowed. The form of these memoranda 
is prescribed by the particular department or official 
having charge of the matter, but, in general, they 
state that there has been an over-assessment or over- 
payment of the tax in question and that the party 
named therein is entitled to a refund or credit in a 
specific amount. Such credit memoranda cannot be 

cashed by the State Treasurer without an appropria- 
tion by the legislature, but can be used by the recipi- 
ent in payment of future taxes. To secure an 
appropriation providing for payment of such credit 





3 Richardson Lubricating Co. v. Kinney (1929), 337 Ill. 122, 168 
N. E. 886. 


399711. State Bar Stat., Ch. 127B, Sec. 35; Jones Ill. Stat., Ann 
126, 359. 

4 Tll. State Bar Stat. (1935), Ch. 120, Sec. 439; Jones Ill. Stat., 
Ann. 119, 458. 

“1 Til. State Bar Stat. (1935), Ch. 95a, Sec. 10(9); Jones Ill. Stat., 
Ann. 85.010 and 85.011. 

2 111. State Bar Stat. (1935), Ch. 127b, Sec. 4, et seq. 











(hn 





x6 
ct 
th 
“a 


nt 

ate 
he 
is 
as- 
for 
1ey 
rty 
ess 
va 
is 
sec 
ids 
1d” 
an- 


om 


to 
ind 
nda 
cial 
hey 
yer- 
irty 


+ be 
ria- 
ipi- 

an 
eclit 
168 


Ann 


Stat., 


Stat., 





September, 1936 









































memoranda in cash, it is necessary to file a claim 
against the state in the Court of Claims. Since the 
credit memorandum is held to be evidence in itself 
of the “justness” of the claim, the filing of an action 
against the state is little more than a necessary for- 
mality.“* Refunds are generally awarded in such 
cases as a matter of course. However, the order 
awarding the refund always requires the surrender 
of the credit memorandum to the department or official 
who issued it as a condition precedent to the issu- 
ance of a voucher by the State Treasurer in payment 
of the award.** 


Court of Claims 


THIRD method of securing tax refunds is by 

filing an action against the state in the Court 
of Claims. Although the state constitution provides 
that: *° 


The State of Illinois shall never be made defendant in 
any court of law or equity. 
any claims against the state and claims or demands 
against state officials can be heard and determined 
by the Court of Claims. The statutes establishing 
this court provide that it shall have the power: * 


(a) To hear and determine all claims and demands, legal 
and equitable, liquidated and unliquidated, ex con- 
tractu and ex delicto, which the state as a sovereign 
commonwealth, should in equity and good conscience 
discharge and pay. 

(hb) To hear and give its opinion on any controverted 
questions of claims or demands referred to it by 
any officer, department, institution, board, arm or 
agency of the state government and to report its 
findings and conclusions to the authority by which it 
was transmitted for its guidance and action. 

The statutes further provide that: *” 

* * * Jn case the court shall allow a claim or any 

part thereof which it has the power to hear and determine, 

it shall make and file an award in favor of the claimant 
finding the amount due from the State of Illinois * * *. 
Another important provision of the statutes con- 
fers exclusive jurisdiction upon the Court of Claims 
of all claims against the state. This portion of the 
law limits the powers of the legislature to make 
an appropriation for the payment of claims over 
which the Court of Claims has jurisdiction and for- 
bids it to make any such appropriation,** “unless an 
award therefor shall have been made by the Court 
of Claims.” It has been held, however, that the leg- 
islature still has the power to pay just claims with- 
out approval of the Court of Claims and may even 
pay claims expressly rejected by that tribunal.*® 


Limitations on Jurisdiction 


These statutes give the Court of Claims a large 
measure of control over the payment of claims against 
the state, but the Court is reluctant to extend its 
jurisdiction to tax refund cases unless the claimant 


43 Board of School Inspectors v. State (1934), 8 CCR 276. 

4 Thid. 

4 (37) Art. IV Sec. 26 of 1870 Constitution. Ill. State Bar Stat. 
(1935), p. 13; Jones Ill. Stat., Ann. Vol. 1, p. 326. 

Tll. State Bar Stat. (1935), Ch. 127b, Sec. 467; Jones Ill. Stat., 
Ann. 126.058. 

47111. State Bar Stat. (1935), Ch. 127b, Sec. 470; Jones Ill. Stat., 
Ann. 126.065. 

#111. State Bar Stat. (1935), Ch. 127b, Sec. 474; Jones Ill. Stat., 
Ann. 126.069. 
% Fergus v. Russell (1917), 277 Ill. 20, 115 N. E. 166. 
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can prove duress,” mutual mistake of fact,°*' or that 
all other remedies have been pursued diligently, and 
that a refund award or credit memorandum has been 
issued but that such award or refund has not been 
paid because no funds were available.®*?. In the last 
mentioned type of cases, the Court will take juris- 
diction and will grant an award against the state 
so that the claimant may secure an appropriation 
for payment of his claim. 

Refunds are allowed also in certain instances on 
grounds of equity and good conscience when the 
state has been unjustly enriched at the expense of 


the taxpayer.** This class of cases will be discussed 
later. 


Mutual Mistake 


A refund award will be granted by the Court of 
Claims whenever it appears that taxes were paid to 
the state under a mutual mistake of fact. Such a 
mistake occurs when neither the claimant nor the 
tax collecter knew that the state was not entitled 
to collect the tax at the time it was paid. For in- 
stance, where a corporation filed a certificate show- 
ing a decrease in its capital stock, but later paid a 
franchise tax based on the full amount of its capital 
stock before reduction, it was allowed a refund of 
the difference between the amount of tax it paid 
and the amount it should have paid after this reduc- 
tion. Neither the Secretary of State nor the claim- 
ant realized at the time that this reduction had 
not been taken into account in computing the fran- 
chise tax.** In another case, a foreign corporation 
filed a certificate of withdrawal from doing business 
in Illinois but subsequently paid a franchise tax for 
the following year upon an assessment erroneously 
made by a clerk in the office of the Corporation De- 
partment. The Court of Claims granted a refund 
award on the grounds of mutual mistake. 


In all cases where mutual mistake is claimed, the 
taxpayer must show that due diligence was exercised 
in notifying the state of the facts relieving it from 
further liability to taxation. A refund was denied 
for lack of due diligence in giving the required no- 
tice where the evidence showed that dissolution of 
a corporation was voted in June, but that no cer- 
tificate of dissolution was filed until two months 
later and that, in the meantime, a franchise tax had 
been assessed against the claimant as a going cor- 
poration and had been paid after the dissolution was 
voted.*® 


No refund will be granted on the grounds of mu- 
tual mistake of fact if a corporation does not reduce 
its capital stock until after the date fixed by statute 
as the last day on which such reductions can be 
deducted from the amount of capital stock which 
is to be used as the basis for computing the annual 
franchise tax. There is a lack of diligence on the 
claimant’s part, but no mutual mistake.” 





50 Interstate Iron & Steel Co. v. State (1922), 4 CCR 218: see dis- 
cussion of payments under duress, ante p. 534. 

51 Western United Gas & Electric Co. v. State (1916), 3 CCR 71. 

52 Cadet Knitting Co. v. State (1928), 6 CCR 52; Woolworth Co. v. 
State (1928), 6 CCR 54. ; 

58 Consol. Assurance Co. v. State (1927), 5 CCR 266. 

54 Interstate Iron & Stcel Co. v. State (1922), 4 CCR 218. 

55 National Fire Proofing Co. v. State (1931), 6 CCR 500. 

36 The Pioneer Creamery Co. v. State (1931), 6 CCR 511. 

57 Grayslake Gelatine Co. v. State (1935), 8 CCR 668. 
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Unpaid Refund Judgments 


Where the claimant has pursued all of his reme- 
dies at law by paying taxes under protest and filing 
an injunction suit which was finally decided in his 
favor by holding the tax law unconstitutional, but 
the judgment of the Circuit Court awarding a refund 
has not been paid because the Secretary of State or 
other official accidentally paid the protested fees in- 
to the general funds of the state treasury, the Court 
of Claims will enter a refund award.** This rule was 
applied in a case where the protested payment was 
turned into the state treasury because the official in 
question was confused as to the proper procedure 
and did not properly advise the State Treasurer that 
the money was paid under protest.*® 


Equity and Social Justice 


i ace are some instances where refunds may 
be obtained in the Court of Claims on the grounds 
of “equity and good conscience,” or as the rule was 
stated in one case “on grounds of equity and social 
justice.” °° Although “equity and good conscience” 
would seem to include every imaginable sort of 
claim, the decisions of the Court of Claims have lim- 
ited this jurisdiction to include only cases where 
the state has been unjustly enriched at the expense 
of the taxpayer. It has been held that such unjust 
enrichment occurs when a tax is overpaid, or paid 
when it is not even due to the state because of the 
clerical mistakes or other errors of officials and em- 
ployees in the various governmental departments." 
Refunds are usually granted in such cases, especially 
where the official admits the errors complained of 
and recommends an award.*? 

A sharp distinction is made between claims based 
on an unjust enrichment due to mistakes on the 
part of governmental officials and those caused by 
similar mistakes on the part of the taxpayer or his 
employees. The rule is that if the officials make the 
mistake, a refund will be granted,® but that it will 
be denied whenever the excessive payment was 
— by a clerical error on the part of the taxpayer 

- his employees.** A refund was denied in a case 
obec the claimant, a foreign corporation, alleged 
that its employees had made a mistake in comput- 
ing the percentage of the capital stock which would 
be used in Illinois during the current year and that 
this percentage was actually less than the figure 
shown in the report of the volume of business and 
proportion of capital stock used in Illinois submitted 
to the Secretary of State as a basis for the assess- 
ment of the annual franchise tax. The Court ruled 
that where the amouni of franchise tax was com- 
puted and collected by the Secretary of State in ac- 
cordance with law, based upon information submit- 
ted by the claimant, no refund can be obtained of any 
excessive payment alleged to have been made be- 





38 Cadet Knitting Co. v. State (1928), 6 CCR 52. 

” Woolworth Co. v. State (1928), 6 CCR 54. 

6 Consolidated Assurance Co., Ltd. v. State (1929), 5 CCR 266. 

61 Tbid. 

82 Martin-Rockwell Corp. v. State (1929), 6 CCR 206. 

63 Consolidated Assurance Co., Ltd. v. State (1929), 5 CCR 266; 
Klein & Co. v. State (1935), 8 CCR 415. 
6 Sciders, Inc. v. State (1931), 5 CCR 266. 
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cause the data furnished by the claimant was er- 
roneous. The taxpayer had access to all of the facts 
it needed to make its report correct, and if it fur- 
nished erroneous information, that is its own loss. 

In several earlier cases, refund awards were al- 
lowed where the evidence showed a mistake had 
been made by the claimant. The present doctrine 
is that such mistakes are not sufficient to support 
either a claim of unjust enrichment or mutual mis- 
take of fact.® 

Although these earlier decisions “ allowed refunds 
in cases where proper deductions or proper credits 
were not taken by the taxpayer before paying the 
tax, it is submitted that they do not state the correct 
rule. The better doctrine is that which denies re- 
funds in such cases. A line of demarcation should 


be drawn at some point, and this is obviously the 
proper place. 


Unjust enrichment refunds have been allowed 
where, through a mistake on the part of taxing otf- 
ficials, the state has collected the same tax twice 
from two different parties.** Thus, a refund was 
awarded where an insurance company paid a priv 
ilege tax on its — premium receipts ‘ail the 
state also collected a tax from another company 
which reinsured a indie of the insurance covere:| 
by these same premiums. The court held that this 
was double taxation on the same gross receipts and 
that the state was unjustly enriched since it had 
received more than was due it legally or equitably.* 


Benefits Not Received 


Situations frequently arise where fees or taxes are 
paid in good faith without any intention of later 
claiming : a refund, but through no fault on the part 
of the taxpaver, the benefits or privileges for which 
the payments were made are not received or granted. 
Such situations are regarded as instances of unjust 
enrichment and the payments may be recovered. 
For instance, in one case the claimant sent a check 
to the Secretary of State in payment of license fees 
for ests iblishing a corporation, along with a request 
that a certain name be assigned to the proposed 
organization. The Secretary of State later informed 
this party that the desired name was not available, 
but that another could be chosen. Instead of choos- 
ing another name, the claimant demanded a refund 
of the payment but was told that it had been paid 
into the general funds of the state treasury and 
could not be returned without an appropriation by 
the legislature. A refund award was granted on the 
theory that since the benefits for w hich the payment 
had been made could not be conferred, there was 
no equitable reason why the state should be allowed 
to retain the money.® 

In another case involving a similar failure to re 
ceive the benefits paid for, a public utility paid a fee 
to the Public Utilities Commission (now the Illinois 


6 Seiders, Inc. v. State, supra. 

6 Importers and Exporters Ins. Co. v. State (1923), 5 CCR 1 (wher 
a fire insurance company forgot to deduct as a credit from its gross 
receipts for taxation purposes the amount of taxes paid for support oi 
local fire departments) ; see also Peninsular Stove Co. v. State (1925 
5 CCR 117 (clerk erroneously stated in annual report that stock had no 
par value when in fact it had a stated par value of $10 per share). 

State Mutual Life Ins. Co. of Mass. v. State (1927), 5 CCR 264 

68 Thid. 


6 Leichleiter v. State (1916), 3 CCR 3%. 
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Commerce Commission) upon the basis of an order 
authorizing it to issue $800,000 worth of stock. La- 
ter, this order was changed at the claimant’s request 
so as to authorize the issuance of only $80,000 worth 
of stock. The State Treasurer refused to refund the 
difference between the original fee and the amount 
which should have been paid on the basis of the re- 
vised order. The Court of Claims ordered this dif- 
ference refunded on the theory of unjust enrichment 
as there was no benefit conferred on the claimant by 
the excess payment.*° 

If a party applying for a license to engage in some 
business regulated and licensed by the state pays a 
fee for the entire year and at that time the particular 
regulatory law permits licenses to be issued only for 
a part of the year (such as six months or less), the 
licensee is entitled to a refund of the difference be- 
tween the amount paid and the sum legally due the 
state for the period for which the license was actual- 
ly issued.*?. This rule was applied in a case where 
a party applied and paid the fee for a license to sell 
malt and vinous beverages at retail for an entire 
year from the date of payment, but did so at a time 
when the liquor control law permitted a license to 
be issued only for the unexpired portion of the cur- 
rent year, and a refund was granted.” 


Privilege Not Exercised - 


No refund can be obtained where fees or taxes 
are paid for the right to exercise certain privileges 
or to engage in certain occupations, but the taxpayer 
has not chosen to exercise such rights after receiving 
the necessary permission from the state. So, a claim 
for refund was denied where it was shown that after 
a fee was paid to the Secretary of State and a license 
to open books and solicit subscriptions to the capital 
stock of a proposed corporation was issued no fur- 
ther steps were taken to complete the corporate or- 
ganization.”* This decision emphasizes the point 
that once the state has issued the license for which 
the fee was paid, it is not obligated to return the 
money if the licensees voluntarily fail to take ad- 
vantage of their privileges. 

The rule is now well established that the right 
of the state to retain the initial license fees paid for 
the privilege of organizing a corporation is in no way 
conditional upon the completion of such organiza- 
tion.74 


Fees Later Reduced 


If fees are paid for the right to exercise a certain 
privilege under one law, the licensees cannot claim 
a refund because this privilege was not fully exer- 
cised until after the passage of another law making 
the same privileges available upon payment of 
smaller fee.” 

In the case of Uhlman v. State,*® an initial fee was 
paid for a license to open books for the subscriptions 
to the capital stock of a new corporation, but the 
books were not opened and the corporation was not 


7 Western United Gas & Electric Co. v. State (1916), 3 CCR 71. 

3 oo v. State (1935), 8 CCR 71. 

2 Tbhid. 

73 Ouigley Drilling Co. v. State (1916), 3 CCR b; Murphy v. State 
(1922), 4 CCR 42. 

4 Wells-Liddell Co. v. State (1906), 2 CCR 381. 

™ UhiIman v. State (1921), 4 CCR 131. 
6 (1921) 4 CCR 131. 
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completed until after these fees had been reduced by 
an amendment to the Corporation Act. It was held 
that no refund could be granted as the transaction 

yas complete upon the issuance of the license and 
the state had no further concern with the actual ben- 
efits received. If the licensees did not make prompt 
use of their privileges any loss they sustain is their 
own affair. 


Mistake of Law 


There is some conflict between the authorities in 
cases where a claimant has paid a license fee due 
to an erroneous impression that a certain license was 
required by law, One case allowed a refund where 
a license tax was paid under the Pure Food Law of 
the state when in fact the claimant sold a product 
for which no license was req@ired.” 


This refund was allowed on the theory that there 
had been an unjust enrichment of the state as the 
fee was paid under a mistake of fact. This reason- 
ing was sustained on the basis of no benefit having 
been received by the taxpayer. Yet another case 
denied a refund of a motor vehicle license fee which 
had been paid under the mistaken belief that the 
law required the claimant to secure such a license.”* 
These two cases are apparently in direct conflict, 
but both of them can be sustained on precedent. 
The case denying a refund is a logical extension of 
the rule in Richardson Lubricating Co. v. Kinney,"® 
that money paid under a mistake of law cannot be 
recovered. On the other hand, it is equally logical 
to grant a refund on the unjust enrichment theory 
since the purchase of a license did not give the pur- 
chaser any rights he did not already possess. It is 
impossible to reconcile or explain this conflict of 
opinion, since both cases were decided in the same 
year. It is hoped that some future decision of the 
Court of Claims will clear up this problem. 


Motor Vehicle License Refunds 


Three interesting problems in unjust enrichment 
are presented by the cases of Chicago Title and Trust 
Co. as Receiver for the Bauer Cab Co. v. State,*° 
Dealers Transport Co. v. State,*! and Manaster & Bros. 
v. State,*? involving refunds of motor vehicle license 
fees. 


In the case of Chicago Title & Trust Co. as Receiver 
for the Bauer Cab Co.,* the claimant had applied to 
the Secretary of State for 500 sets of license plates 
for its fleet of taxicabs, but before the plates could 
be used a receiver was appointed for the cab com- 
pany and the plates were returned unused in their 
original packages to the Secretary of State in time 
to be reissued to other cab owners. The court held 
that a refund should be awarded in the full amount 
of the fees paid for these plates since the claimant 
received no benefit from the payment of these fees 
and had exercised all due diligence in returning the 
plates in time for the state to reissue them and 





™ Atlas Mills, a Corp. v. State (1924), 5 CCR 5. 
78 Erwin v. State (1929), 5 CCR 44. 


79 (1929) 337 Ill. 122, 168 NE 886. 
* (1927) 5 CCR 331. 
81 (1935) 8 CCR 510. 
(71935) 8 CER 531. 
(1927) 5 CCR 331. 
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collect the same amount of fees again from other 
cab owners. This decision is based on the theory 
that the state would have been unjustly enriched 
by permitting it to retain these fees. Obviously, this 
rule would not permit return of license plates for a 
refund after they were once used on the claimant’s 
vehicles, or if they were returned after the time fixed 
by law for securing such licenses for the full year 
had expired. 

It should be noticed that in this case the return of 
the plates was accepted voluntarily, but it is doubt- 
ful if the claimant would have had any recourse in 
case the Secretary of State had refused to permit 
their return. Such refusal would have been justified 
on the theory that the claimant had received the 
privileges for which it had paid and if it did not 
choose or was unable fo avail itself of them, that did 
not bring about any unjust enrichment of the state. 

The case of Dealer's Transport Co. v. State ** in- 
volved the right to a refund when the enjoyment of 
the licenses or privileges for which a fee was paid 
is prevented by acts of the state. The claimant was 
in the business of transporting automobiles from 
factory to dealer and had been using tractors and 
semi-trailers 60 feet long. Prior to January Ist, 
1931, this length was less than the statutory limit 
fixed for such vehicles, but an amendment to the law 
effective after this date reduced the length limit to 35 
feet. The claimant then secured a temporary in- 
junction in the Federal court against enforcement 
of this amendment, which was later dissolved. While 
this injunction suit was pending, a weight tax law 
was enacted which exacted license fees based on the 
gross weight of tractors and semi-trailers. These 
fees were paid by the claimant before its injunction 
against enforcement of the length limitation law had 
been dissolved. After dissolution of this injunction, 
the claimant voluntarily surrendered the weight tax 
plates, demanding a refund of the fees for the re- 
maining six months of that year on the theory that 
the dissolution of this injunction prevented it from 
using its vehicles even though it had paid all the 
license fees required. It was also contended that 
the state had been unjustly enriched by its own acts 
because one law prevented the exercise of the priv- 
ileges paid for under another law. A refund was 
denied and the Court ruled that the theory of unjust 
enrichment did not apply in this case, because the 
claimant’s rights were no greater at the time of 
purchasing the licenses than when they were sur- 
rendered. The fact that an injunction was in force 
when the fees were paid made no difference in the 
claimant’s rights, since it was finally decided in that 
suit that the ‘le ngth limitation law was valid and en- 
forceable. That is, the fees were paid for the right 
to use a vehicle of a certain gross weight, but of 
no specified length, except that it had to conform 
to the maximum limits fixed by the length limitation 
statute. The licenses could have been used on ve- 
hicles of the proper weight and length and claimant 
was not prevented from doing so by any acts of the 
state. 





(1935) 8 CCR 510. 








It would seem from this case that a refund will be 
evranted, however, if the claimant can prove that 
acts of the state prevented the enjoyment of the 


privileges or benefits for which a fee or tax has been 
paid. 


The third case, Manaster & Bros. v. State,** deals 
with the refund of excessive payments of motor ve- 
hicle license fees due to an error on the part of the 
claimants or their employees in furnishing informa- 
tion to the Secretary of State. Here, truck licenses 
were paid for at a higher rate than was actually due 
because the agent of the claimants accepted as cor- 
rect the weight figures given by the dealer who had 
sold these trucks to his employers and then reported 
these incorrect figures to the Secretary of State. 
Six years later the trucks were actually weighed 
and found to weigh considerably less than the 
amounts previously reported. A refund was granted 
on the grounds of mutual mistake and unjust enrich- 
ment. This decision seems to be in direct conflict 
with the franchise tax cases where it was held that 
if the claimant has access to the correct data but by 
error furnishes the state departments with the wrong 
information, it is not entitled to a refund on any 
theory. It is submitted that there is no distinction 
between these two types of cases and that the A/an- 
aster case (supra) is not good law. 


Existence of Adequate Remedy 


A further limitation of the “equity and good con- 
science” jurisdiction of the Court of Claims is that it 
will not be invoked in any case where the claimant 
has an adequate remedy in a court of general juris- 
diction, but has failed to pursue it.“* This rule is 
applied to claims for refunds of excessively assessed 
taxes or of taxes paid under a statute later declared 
unconstitutional, where there is no proof of duress, 
mutual mistake or unjust enrichment, and it is shown 
that the claimant originally paid the taxes in ques- 
tion without protest. Since the statute on public 
finances ** prescribes a way of attacking the validity 
or excessiveness of any tax paid to the state by 
paying under protest and then filing an injunction 
suit within 30 days, the Court of Claims has refused 
to consider any refund claims on those grounds when 
the taxes have been paid voluntarily.** Thus, re- 
funds have been denied in cases where franchise 
taxes were paid without protest and the method by 
which such taxes had been assessed was later de- 
clared unconstitutional. 


The wisdom of this limitation on the broad juris- 
diction granted by the “equity and good conscience” 
clause is apparent. Any other ruling would nullify 
the intention of the legislature in providing for pay- 
ments under protest of money due to the state. 

In the case of Moline Plow Co. v. State,*® which an- 
nounced this limitation, the Court stated that it 
would not invade the field of the courts created by 

(Continued on page 570) 


8 (1935) 8 CCR 531. 
8% Moline Plow Co., Inc. v. State (1927), 5 CCR 277 
STll. State Bar,Stat. (1935), Ch. 12 
Ann. 126.359. ee 
88 Moline Plow Co., Inc. v. State (1927), 35 CCR 277: Commercial 
Solvents Corp. v. State (1930), 6 CCR 442. 
5 COR 277. 
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URING the current year a fourth-question data 
PD sheet was prepared and submitted to a selected 
list of collaborators of “Tax Systems of the 
World, 1935,” who reside in thirty- ‘five different 
states in the United States. They were asked to 
list major characteristics of the administrative ma- 
chinery or organization of a most desirable tax com- 
mission for a state or commonwealth, and to state 
briefly the chief duties-or types of work of the most 
desirable state tax commission. The two remaining 
questions were on trends in taxation and their influ- 
ence on financing education. Only the responses 
relative to the characteristics of the administrative 
organization of a state tax commission by sixty tax 
administrators or specialists are analyzed in this article. 


Centralized Control 


Imperative is the need in many states for greater 
centralization and simplification of state and local 
tax administration. An adequate tax commission 
must head the tax system of a state; it must have 
sufficient authority to consolidate state tax admin- 
istration under appropriate departments in a single 
hody. Centralization of state tax subjects under the 
control of a tax commission which either appoints 
or supervises local administrative officers results in 
more effective and less expensive administration. 
All tax-administration functions should be handled 
by one agency directly responsible to the governor 
and the legislature rather than by several ex-officio 
or appointed agencies independent of each other. 

Opinion relative to the number of persons com- 
posing the commission was nearly equally divided as 
to whether there should be one or three commis- 
sioners., 


One-Man Commission 


One commissioner appointed for an indefinite 
period or for a long term of office, aided by expert 
technical assistants, and independent of the Board 
of Tax Appeals apparently constitutes an acceptable 





} Director, Research Department, Texas State Teachers Association. 
? Chairman. Committee on Financing Education in Townships, and State 
Director of Educational Survey now under way for the T.S.T.A. 


An Adequate State 


Tax Commission 


as reflected by the opinion 
of sixty tax administrators 
and tax specialists 


By LEWIS B. COOPER ' and N. S. HOLLAND’ 


form of commission. The commissioner should be 
an ardent student of taxation, cognizant of general 
trends, and well posted at all times on what is hap- 
pening in other states and countries. A competent, 
conscientious person with a trained and analytical 
mind, thoroughly committed to his job, many respond- 
ents contend, would accomplish far more than three 
members with diversified interests. 


In administrative procedure it is highly desirable 
to fix responsibility. An administrative agency of 
government, in the long run, will become more effi- 
cient when headed by an individual. This not only 
fixes responsibility but reduces friction, resulting in 
a higher esprit de corps. Similarly, the various divi- 
sions of a state tax commission should be headed by 
individuals responsible for proper functioning of 
their respective divisions. A one-man administrative 
responsibility with, if possible, a board for as- 
sessing, reviewing, and rule-making should make 
for an efficient and effective tax organization. 


Three-Man Commission 


Approximately one-half of the respondents prefer 
the three-man commission, appointed either by or 
with the approval of the governor, for fairly long, 
over-lapping or staggering terms. It is argued that 
the three-man commission is to be preferred because 
this type offers specialization of interests, oppor- 
tunity for discussion and balancing of judgment. 
The commissioners should not be subject to removal 
except for cause or, if serving indefinite terms, at 
retirement age. At least two experienced commis- 
sioners should be on the commission at all times. 
Another suggestion worthy of consideration pro- 
poses the appointment of one tax commissioner for 
ten years or more, with two associates to be ap- 
pointed by the governor for four-year terms. The 
last two appointees would probably represent politi- 
cal party interests. A single executive agent elected 
by and to act for the commission in the administra- 
tive field, leaving the latter free for appellate func- 
tions, fact- finding, the determination of policy, and 
similar activities, appears as a form of compromise 
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between the single and the triple-headed commis- 
sion. Any administrative machinery of devoted 
citizens and experienced officers will help, but the 
statute creating the commission should specify high 
qualifications of the commissioners. 

Staggering of commission membership by over- 
lapping terms tends to assure continuity of policy. 
The term of office should not be 
less than six years, the first mem- 
bers of a new three-man commis- 
sion to draw for two-, four-, and 
six-year terms. A nine-year term 
and an indefinite term were also 
suggested. A tax commission should 
be a permanent body in contrast 
with ex-officio organizations found 
in many states. Its tenure should 
be assured within reason. The per- 
sonnel of the office, including the 
commissioners, should be chosen on 
the basis of merit, and its reten- 
tion and promotion in office should 
depend on continuing meritorious 
work. 


Trained and Competent Men 


Members of a tax commission 
should be persons holding a colle- 
giate degree, showing specialization 
in taxation, in economics, and in 
civil government. Technical train- 
ing and professional experience in 
accounting and a thorough under- 
standing of law would be highly desirable requisites. 
Professional and technical competence should be re- 
quired for a member or members of the commission. A 
tax commission should have men who are interested in 
a good tax system rather than in political manipula- 
tions. Every effort and safeguard should be taken 
to secure the highest possible type of men as mem- 
bers, such well-trained, public-spirited men as have 
characterized highly successful state tax commis- 
sions. The states of New York, Wisconsin, Minne- 
sota, and Massachusetts seem to offer good examples 
of a desirable tax commission. 

An adequate and efficient personnel constitutes 
the most important single consideration from top to 
bottom, just as in the educational field. Compe- 
tence is a prime requisite for employment in the 
public revenue service. P rovision should be made 
for an effective scientific check-up on the integrity 
and efficiency of the personnel. The commission 
should have an adequate engineering, legal, and ac- 
counting staff, and a force of inspectors. A field staff 
should be capable of a careful enforcement of tax 
laws. 


Broad Powers 


District offices will be needed in different parts of 
the state for field supervision. Through the mech- 
anization and coordination of operational procedures 
and the development of balance of administrative, 
legal, and research departments, the commission 
takes on the numerous functions of a state depart- 
ment of finance; it should at least be a major part 
of the fiscal department of a state and not subordi- 
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nated to it. Compulsory accounting and reporting to 
the state tax commission should be uniformly 
required of local finance officers. All constitutional 
state officers should be divested of power to admin- 
ister any taxes. Constitutional taboos and limita- 
tions on the modernization of the tax structure can 
be removed by education and, if necessary, by amend- 
ing the organic law. Tax commis- 
sioners and legislators should be 
given greater freedom to study and 
revise their state and local tax sys- 
tem along scientific and practical 
lines. 

An efficient tax commission not 
only has broad powers of admin- 
istration and supervision, but in 
addition ample facilities to investi- 
gate and disseminate information 
on state and local finance and tax 
situations. It must have a compe- 
tent research and statistical staff 
functioning as a fact-finding body 
and as a public relations informa- 
tion agency. 


General Personnel Merit System 


The general personnel should not 
be subject to change with a new 
political party or administration. 
High types of technical depart- 
mental officers should be chosen, 
rewarded, and retained on merit. 
All departments responsible for the 
administration of various taxes should be staffed 
from top to bottom by a competent personnel, pre- 
ferably permanent civil service employees, selected 
with care and removable only for cause. The civil 
service merit system should not be considered Uto- 
pian, for the reason that it can be made effective. 


The commission should be non-political and be- 
yond control by a single political unit or special 
interest group if humanly possible. The frequent 
interference and detrimental influence of party or 
machine politics in the administration of taxes pro- 
duced an era of tax dodging. A well-planned merit 
system of selection of the personnel tends to remove 
the commission from politics. In the case of local 
assessors, it is possible to remove the pressure of 
political patronage to a considerable extent, either 
by appointment on a merit basis or through super- 


visory control of local officers by a centralized com- 
mission. 


General Oversight of Local Fiscal Problems 


The tax commission should exercise supervisory 
control over borrowing and spending activities and 
maintain general oversight over local tax and fiscal 
problems. It should have power to appoint, under 
civil service regulations, the assessors and adminis- 
trative officers employed in connection with the 
administration of state taxes for which the commis- 
sion is directly responsible. Further, it should have 
general supervision over the work of local assessors 
and other local taxing bodies. 


(Continued on page 565) 
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OVERNMENTS are being called upon for a 
ts constantly increasing list of services. Func- 

tions which a few years ago were performed 
by private initiative or were not undertaken at all 
are now being carried on by government. ‘There 
are many persons who doubt the capacity of our 
public officers and employees to discharge their 
tea a under such an augmented public 
program. This doubt has shown itself in two ways: 
first by protests against increasing governmental 
functions and second by efforts to improve the cali- 
ber of public employees, particularly in the admin- 
istrative posts. The rapid spread of the city manager 
plan of municipal government is evidence of the 
latter trend while the efforts of business to prevent 
government competition are evidence of the former. 


As Dr. L. D. White says in his book on 
Government Career Service, “Unless we have assur- 
ance of a better civil service than that to which we 
have been accustomed, it is perilous, to say the least, 
to embark upon a broad program of social reorgani- 

zation which rests primarily upon the activity of 
government” (p. ix). This is particularly evident 
in the administrative area. Men and women of broad 
vision, technical training and native capacity are 
needed in considerable numbers by national, state 
and local governments to fill administrative posts. 


It is difficult to decide whether the present small 
demand for such persons is due to the small supply 
or whether the small supply exists because of the 
lack of effective demand. Those who are interested 
in the improvement of the administrative level of 
the public service must approach the problem from 
the standpoint both of supply and demand. There 
is little use encouraging the upper tenth of the class 
of a college or university to devote themselves to 
preparation for a career in the administrative service 
of government unless there is some likelihood of 
their employment. Demand may, of course, be arti- 
ficially stimulated by the education of citizens’ groups 
and even political leaders. Much remains to be 
(done | in this direction. 


Pp rofessor of Political Science, Ohio State University, formerly Educa- 
tional Counselor of the National Institution of Public Affairs. 


By 
HARVEY WALKER * 


The efficient conduct of public affairs depends 
upon the maintenance and use of an adequate sup- 
ply of trained and competent individuals for the 
administrative service. The task of building and 
maintaining such a supply falls partly upon institu- 
tions of higher education and partly upon chief ad- 
ministrative officers in the field. It is the purpose 
of this article to outline the responsibility of each, 
to appraise the efforts now being made and to offer 
suggestions for further progress. This is a per- 
sonnel function of the highest order. It cannot be 
successfully carried out without careful analysis of 
the aptitudes, traits, skills and knowledge required 
for successful conduct of administrative work and 
an intelligent application of these findings to the se- 
lection of candidates for training and to the training 
program itself. 


An Analysis of Administrators 


HE essential elements of administrative work 

which distinguish it from routine work have 
never been definitely isolated and analyzed. But 
some idea of the peculiarly administrative tasks 
which public officers are called upon to perform and 
the qualities which seem essential to successful 
performance of such tasks is imperative in the for- 
mulation of any intelligent program of recruitment 
for the administrative service. The suggestions 
which follow are purely tentative and probably in- 
complete, but they will serve to illustrate the main 
features of the problem. The order in which the 
various items are listed is in no sense to be inter- 
preted as an indication of the order of their impor- 
tance, since some administrative positions may 
require more of one quality than another and there 
is a wide variation between the requirements of dif- 
ferent administrative posts. 

1. Analysis and Synthesis—The problems which 
are presented to an administrator are usually com- 
plex. He must be able to analyze them into their 
component parts, select the significant portions, 
and summarize them clearly as a basis for the mak 
ing of an administrative decision. This task de- 

















































































































































































































































































































































































































544 THE TAX MAGAZINE 






mands a high order of intelligence, and familiarity 
with and devotion to the principles of scientific 
method. 


2. Decision.—Once a problem has been analyzed 
and its significant elements selected and synthesized 
a decision must be made. The making of this de- 
cision is the peculiar province of the administrator. 
If he is to make it intelligently he must have imagi- 
nation and foresight enough to calculate with an 
accuracy greater than that which would result from 
mere chance, the probable effects of the decision 
and the relative desirability or undesirability of 
these effects. Thus imagination and foresight must 
be accompanied by a mastery of the essential ele- 
ments of social ethics. The administrator must 
have a social philosophy and courage enough to ap- 
ply it. Even more important, if events show that a 
mistake has been made, he must have the courage 
to admit it and intelligence enough to rectify it, 
if possible. 

3. Initiative—The administrator can seldom be 
successful if he merely maintains a receptive mind 
and attitude. He must be an active force in devel- 
oping new ideas and procedures. He must be skill- 
ful in seeing relationships between apparently 
unrelated things, evolving new proposals from his 
synthesis of them. But a mere spawning of ideas 
is of little importance unless he is also a good judge 
of their value. They must be sufficiently practical 
to be used in the conduct of administrative work. 
Thus enthusiasm and initiative must be present but 
curbed by sober judgment. 

4. Expression—Neither ideas nor decisions can 
be made effective unless they are accurately and 
forcefully expressed in terms which can be under- 
stood and followed by others. The administrator 
must therefore be a master of both written and 
spoken language 

5. Coordination.—Another peculiar responsibility 
of the administrator is that of building and main- 
taining an organization, composed of human beings. 
He must be a good judge of personality and compe- 
tence. While he may be aided in selection by a 
technical agency maintained for that purpose he 
must weld “the individuals that compose his staff 
into an effective unit for the performance of the 
task confided to him. He must know how and 
when to delegate authority and how to enforce re- 
sponsibility. Impartiality, justice, and recognition 
of merit tend to create an esprit de corps and a justi- 
fiable personal loyalty on the part of employees to 
their chief. But while they may see their tasks as 
isolated and independent units, he must see them 
in relation to the whole object to be attained. It is 
the province of the administrator to coordinate the 
work of his employees within his own organization 
and to cooperate with any higher administrative 
officer in his efforts to coordinate the whole admin- 
istrative structure into a working unit for the ac- 
complishment of the objectives which the public, 
speaking through its representatives, have estab- 
lished. 

6. Public contacts—The administrator must in- 
spire the confidence of the public which he serves. 
As an expert and as a public servant he should never 
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attempt to dictate public policies, or even to urge his 
own views upon the public when their chosen repre- 
sentatives have reached an opposite conclusion. He 
is responsible for presenting his ideas and recom- 
mendations to the representatives of the people for 
their judgment, acting where necessary through his 
administrative superiors. But there are many op- 
portunities for public contacts which should be 
seized by the administrator to stimulate and 
strengthen public confidence. The need for clear 
and forceful expression has already been mentioned. 
3ut this must be supplemented by what may be 
termed social facility. The administrator must be 
at ease in any company. He must be genuinely nat- 
ural in his relations with the people, whether in an 
interview in his own office, or in a speech to a lunch- 
eon club, or at a social function. Brusqueness and 
affectation are often bars to administrative advance- 
ment. Tact and consideration for the opinions and 
prejudices of others are great aids to administrative 
success. But an administrator’s diplomacy in deal- 
ing with others should never degenerate into hypoc- 
risy or double dealing. Honesty, both to himself 
and in his dealings with others is an essential pre- 
requisite to public confidence. His own knowledge 
and omniscience should not be overestimated; hu- 
mility is often an appropriate quality, particularly 
when dealing with experts in their various fields of 
specialization. 


7. Technical knowledge.—The technical equipment 
of the public administrator must cover a wide range 
of human knowledge. He should have a sound foun- 
dation in the social sciences of history, economics, 
sociology and government. His tools should in- 
clude a mastery of written and spoken language, 
statistical and graphical technique and a _ wide 
knowledge of individual and group psychology. 
Principles and theories of economics, politics, ethics 
and logic should be familiar to him. ‘He must know 
the structure and functions of government, national, 
state, local and foreign; he must be familiar with 
the processes of legislation and administration and 
must know the importance to good government of 
a separation of politics from administration. The 
activities of political parties and pressure groups 
should be familiar to him. He should know how 
private business is organized and operated; its 
strength and weaknesses. He must be familiar with 
the basic principles underlying the administration 
of public activities, since he must judge of the com- 
petence of his assistants in these fields and must be 
able to discuss their technical problems with them 
intelligently. 

8. Attitude. al attitude toward ac- 
ministrative work, a devotion to a high ethical code 
of conduct and a firm belief in the beneficial services 
of government are also necessary. 





The Development of Administrators 


HE picture just presented may and should (lis- 
courage many persons from seeking positions 
in the administrative field. It is a career which 
should be undertaken only by the best products of 
our social and educational systems. Public admin- 
istration is a jealous mistress. The problem of de- 
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veloping administrators who possess to a reasonable 
degree the traits and abilities which have been sug- 
gested as desirable has been approached only by a 
few agencies, such as professional societies and in- 
stitutions of higher education. But it seems neces- 
sary that these efforts be summarized, evaluated 
and coordinated if further progress is to be made. 

The process of developing administrators may be 
considered under three main heads: (1) selection 
for training; (2) formal training; and (3) informal 
training or experience. It may be assumed, under 
the conditions prevailing in the United States, that 
the formal training will be given by institutions of 
higher education. These institutions, particularly 
those supported by public funds, are always ready 
to meet any reasonable demand for trained persons. 
But in the past there has been a lamentable lack of 
specifications upon which an intelligent training 
program could be based. It is the responsibility of 
those who will employ the graduates to specify with 
reasonable accuracy what they require. Otherwise 
those in charge of the academic work can only 
guess at an appropriate curriculum. 


1. Selection for training.—If{ the institutions of 
higher education are to do the work of formal train- 
ing, they must select those who are to receive it. 
Most public institutions have, in the past, accepted 
for training in any profession those who offered 
themselves for it. There has been in recent years a 
distinct tendency to select somewhat more narrowly 
those upon whom the'state would spend a substan- 
tial sum for training. This is most common in 
schools of medicine, where enrollment has been re- 
stricted to a small group selected by open competi- 
tion. The public service is equally important with 
medicine or any other profession in our collective 
society. The existence of a real or fancied interest 
in the public service as a career should not be the 
controlling factor in enrolling students in a training 
course. Personality, aptitude, and probable success 
not only in the training period but also in actual 
service should be considered. The universities and 
the public administrators should work together in 
developing suitable tests and other criteria for se- 
lection which should then be applied by the proper 
officers of educational institutions. Since it would 
be difficult if not impossible to form any judgment 
of the interest and aptitude of students below the 
senior college level, it seems desirable that such 
tests not be applied before the end of the second year 
of college work. It would be still more desirable 
to reserve them for seniors, placing the program of 
training for public administration entirely on the 
graduate level. The importance of a broad cultural 
training to success in the administrative field sug- 
gests the desirability of the completion of an A. B. 
degree before specialization is begun. But the im- 
portant factor at this point is that selection should 
precede training. 


2. Formal training—Any program of specialized 
training for public administrators should be built 
upon a foundation of broad general education with 
special emphasis on the social sciences. No selection 
need be applied for admission to such a basic pro- 
gram since such a training has a high cultural value 
in any democracy. Besides, the more persons who 
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thus prepare themselves for intelligent citizenship 
the larger will be the field of selection for specialized 
training. 

The curriculum for this basic training need not 
be a rigid one, but it should contain the following 
elements: 


1. English composition 

2. World history (cultural and political) 

3. Economic history 

4. Elements of sociology 

5. Economic theory 

6. Natural science (geology, chemistry, physics 


or biology) 

7. Elements of psychology (individual and social) 

8. The structure and functions of government, 
national—state—local—and foreign 

9. Elements of statistics 

10. Logic and ethics 

11. Business organization and management 

12. Public speaking and oral persuasion 

13. Political parties and pressure groups 

14. Political theory 

15. Elements of accounting 





To have the maximum value, care should be taken 
to integrate this basic program by conscious effort 
on the part of instructors to show how these sub- 
jects are interrelated. Emphasis should be placed 
upon the social significance of each and wherever 
possible the classroom instruction should be sup- 
plemented by physical contact with local examples 
of the institutions under examination. 

Some of the smaller institutions may complain 
that they cannot offer such a wide variety of courses. 
The answer is that staffs should be so reorganized 
that it can be done if these institutions are to serve 
their students adequately in preparing them for in- 
telligent citizenship. On the other hand, some of 
the larger institutions may find administrative diffi- 
culties in offering such a curriculum due to the 
rigidity of their college organization and the alloca- 
tion of courses to colleges. Here the answer would 
seem to be that existing rules be modified and, if 
necessary, special curricula be established to permit 
the students to range over the fields suggested. Col- 
leges and universities whose undergraduate curri- 
cula are too rigid in their requirement of courses 
in mathematics, ancient languages and similar sub- 
jects to allow sufficient time for a program such as 
that suggested above would do well to consider their 
social responsibilities as of equal importance with 
traditional procedures. 

Upon the’ successful completion of this basic 
program, selection should occur for the specialized 
training in the graduate area. In order that finan- 
cial considerations may not deter the most competent 
from further academic training, there should be a 
number of scholarships available for award to those 
who are successful in the competition for graduate 
training but who are financially unable to undertake 
it. The number accepted for specialized training 
should bear some relation to the number who may 
reasonably be expected to secure appointments in 
the public service upon graduation from the special 
course. 
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It may be urged with some truth that the demand 
for graduates in public administration is not con- 
stant and, in any event, that it cannot be predicted 
with any degree of accuracy. This is true of other 

professional ‘fields as well. ‘There is room for con- 
siderable research on this point. But at first it might 
not be amiss to canvass the placement experience of 
the few schools that purport to offer such training 
over a period of years in order to arrive at a tenta- 
tive figure. Of course, not all of the graduates will 
accept public positions. Some will use their knowl- 

edge of public affairs to become intelligently active 
in “the solution of public problems in their home 
communities, perhaps in a legislative rather than an 
administrative capacity. Others will become staff 
members of research agencies such as chambers of 
commerce or leagues of women voters. But this 
has been true in the past, as would be evident from 
the alumni records of institutions offering such 
training, and should be taken into account in any 
effort to establish limitations upon enrollment in 
graduate work in this field. 

Another factor which must be taken into account 
is the cumulative effect of campaigns by national 
and local organizations for a career service in gov- 
ernment on all levels. The demand for trained 
experts in public administration should rapidly in- 
crease. To train an excess over those who can be 
immediately placed would probably not result in 
social waste, particularly if careful selection pre- 
ceded training. One of the principal difficulties in 
placement today is the mediocrity of many of the 
graduates. 

When tentative figures for total number of per- 
sons to be trained were available it would then be 
necessary to establish individual quotas for the in- 
stitutions in various parts of the country. This could 
he done successfully only by close cooperation. If 
some central body had control over the granting of 
all scholarships, a large degree of cooperation could 
be secured. Needless to say, only those institutions 
whose staff and program were deemed adequate 
should participate in such a program. A high qual- 
ity of training cannot be offered without adequate 
faculty, physical plant and advantageous location for 
laboratory work in government. Claims by insti- 
tutions for participation in such a program should 
be carefully examined by a competent national com- 
mittee. This is no more than has already been done 
in the medical field. 

The specialized training in the graduate area 
should lead to the degree of M. A. in Public Admin- 
istration after one year of class work and not less 
than three nor more than six months of practical 
experience. The formal instruction during the 
graduate year should include the following elements 
as a minimum: 


1. Principles of Public Administration 
2. Public Finance (taxation, budgeting, purchas- 
ing) 


3. Public Personnel Administration 

4. Governmental Accounting 

5. Public Opinion and Reporting 

6. Public Law (constitutional and administrative) 
7. Social, Economic and Physical Planning 

8. Public Welfare Administration 
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The course in principles of public administration 
must serve as a core for this program. It should 
extend throughout the year and should integrate the 
more specialized instruction in the other fields. It 
should be taught by instructors with more than an 
academic contact with the administrative work of 
government and every course should be supplement- 
ed by practical illustrations from local, state and 
national governments serving as a laboratory. 


Upon the completion of this program of formal 
training each student should undergo an apprentice- 
ship of not less than three months nor more than 
six months and file a satisfactory report of his ac- 
tivities during that period before the degree is 
awarded. This apprenticeship should be served in 
some national, state, or local administrative office. 
under the supervision of a competent and interested 
officer, and the student should be assigned to duties 
which will enable him to prepare a report of a value 
comparable to the Master’s thesis. The national 
committee or the institution where the formal train- 
ing is being taken should make the necessary ar- 
rangements. The scholarship period should include 
this apprenticeship, so that the question of compen- 

sation for services from the governmental unit need 

not arise. Some institutions, such as the University 
of Cincinnati, have developed work-study programs 
which combine apprenticeship and study. 


City managers and other local and state officers 
should w elcome apprenticeship programs. The par- 
ticular task to be performed by the apprentice may 
well be agreed upon in advance as one calculated to 
be of value not only te the student but also to the 
governmental unit in which he is employed. In 
the case of apprenticeships in the national govern- 
ment at Washington the services of the National 
Institution of Public Affairs should be utilized so as 
to gain the benefits of the cordial relationship with 
numerous administrative offices in the national gov- 
ernment service which it has built up. Where local 
field offices of the national government are used ar- 
rangements could be made. locally, with the assist 
ance of the National Institution of Public Affairs in 
facilitating any necessary petmission from the of- 
fices in Washington. 


The report upon the apprenticeship should be of 


comparable quality with and take the place of the 
usual Master’s thesis. If approved it should be filed 
with the graduate school authorities in the same 
manner as a thesis, and the degree granted after the 
passage by the student of the usual written and oral 
examinations. 

Some students of unusual promise should be en- 
couraged to continue their graduate work for a fur- 
ther period leading to the degree of Doctor of 
Philosophy in P ublic Administration, It seems 
probable that only a few institutions should be des- 
ignated by the national committee for this special 
task. The requirements for this degree should he 
very flexible. Further course work, if any, should 
probably be in the direction of a broader understand- 
ing of government as a social institution. Compara- 
tive public administration, public health, public 
welfare, criminology, penology, regulation of busi- 
ness and industrv. ‘publicly owned and operated util- 
(Continued on page 564) 
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WHEN IS A TAX NOT A TAX? 


Robert C. Brown, Professor of Law, Indiana 
, ,’ 


University School of Law 


11 Indiana Law Journal, June, 1936, 
p. 399-428 


A so-called tax which is not for the pur- 
pose of raising governmental revenue is, in 
fact, not a tax at all. A tax may have 
other purposes as well, but if no substan- 
tial revenue is contemplated from a mone- 
tary exaction, the exaction is not a tax. 
The power to tax is not the power to de- 
stroy, because destruction of the thing or 
activity taxed means destruction of reve- 
nue, which it is the primary purpose of a 
tax to produce. 

The rule that a tax must be for a public 
purpose is clearly settled, though its appli- 
cation is often uncertain. Growing out of 
this is the undoubted proposition that the 
states, at least, may regulate and distinctly 
(discourage certain activities through their 
taxing power. A state exaction may be 
sustained both as a license under the police 
power and as a tax, but even here it is 
generally held that if the primary purpose 
is regulation rather than revenue, the ex- 
action is actually an exercise of the police 
power of the state rather than of its power 
to tax. With the Federal government the 
situation is quite different. It is funda- 
mental in our constitutional law that the 
powers of that government are limited. 
lt is not very realistic to say, as is some- 
times done, that the Federal government 
las no police powers; for it may clearly 
exercise its admitted powers for ends of 
public morals and safety which are the 
hasis of the police powers of the state. 
Nevertheless, the Federal government has 
no general police powers; that is to say, it 
las no powers to protect public welfare 
except within the bounds of its particular 
powers granted expressly or impliedly by 
the Constitution. If a so-called Federal 
lax cannot be sustained under the Federal 
axing power, it is ordinarily unjustifiable. 

It is probable that a tax which is unin- 
tentionally prohibitive is still a tax, though 
Probably not a very wise one. There is no 
doubt that a tax imposed by the Federal 
government is sustainable even though it 
Is very burdensome. Notwithstanding this, 
there are a number of cases in the Supreme 
Court where Federal statutes purporting to 








| impose taxes have been invalidated because 
, of the fact that the plain purpose was not 


to impose taxes at all, but actually to exer- 
cise some regulatory power not within the 
scope of the authority of the Federal gov- 
ernment. The first group of these cases 
concerns Federal liquor taxes. 


With the passage of the Eighteenth 
Amendment, the Federal government was 
given police power with respect to the 
manufacture and sale of liquors—in fact 
the power and duty to prohibit such activi- 
ties. This power was exercised and this 
duty fulfilled by the enactment of the Vol- 
stead Act. Section 35 of this Act provided 
that anyone making an illegal sale of liquor 
(which was made a crime) should also pay 
double the regular Internal Revenue tax, 
plus a penalty of five hundred dollars upon 
retailers and one thousand dollars upon 
manufacturers. The problem in Lipke v. 
Lederer, 259 U. S. 557, was whether this 
provision for a double tax, like the provi- 
sions for specific penalties, was itself a 
penalty rather than a tax. The Court so 
held, on the ground that the obvious pur- 
pose of this exaction was to further pun- 
ish the illegal manufacture and sale of 
liquor, rather than to obtain revenue 
thereby. 


A penalty may be used as machinery for 
collecting a tax as well as for other gov- 
ernmental purposes, but a penalty is not 
itself a tax. When the Eighteenth Amend- 
ment was repealed Congress, in an effort 
to aid dry states in enforcing their laws, 
attempted to impose a special tax of one 
thousand dollars on anyone selling liquor 
in prohibition territory. This so-called tax 
was in addition to the regular internal rev- 
enue taxes imposed upon all sales of liquor, 
whether in wet or dry territory. The Su- 
preme Court, in United States v. Constantine, 
296 U. S. 287, held the tax unconstitu- 
tional as a penalty rather than a tax. The 
case is a clear authority that a so-called 
tax which is intended to prohibit the ac- 
tivity against which it is levied, is not 
really a tax at all and cannot be imposed 
by the Federal government unless justified 
under some other of its powers. 

The second class of Federal cases involv- 
ing this problem directly, are those relat- 
ing to so-called taxes on the sale of grain 
in exchanges. Of this the leading case is 
Hill v. Wallace, 259 U. 
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unconstitutional a tax of twenty cents a 
bushel on “grain futures” except where the 
seller actually owned the grain, or where 
the transaction was approved by an ad- 
ministrative body, to be designated by the 
Secretary of Agriculture. The Court held 
the act was intended for the purpose of 
regulation rather than revenue. 


Next, and undoubtedly the most impor- 
tant, at least until recently, are the child 
labor cases. Congress has for some years 
been endeavoring to prohibit child labor. 
Balked by the Supreme Court in an attempt 
to accomplish this purpose through the 
power to regulate interstate commerce, 
Congress turned to its taxing power and 
passed a statute which endeavored to put 
an end to child labor in the states, through 
imposing a tax of ten per cent of the net 
income of any employer of child labor. 
Undoubtedly, however, Congress was 
somewhat too frank in showing by the 
terms of the act that it was intended as 
merely regulatory. For instance, it was 
provided that the tax would not be im- 
posed where the employer was not aware 
that the employee was a child below the 
age for which employment was subject to 
the tax. The question of the constitution- 
ality of this so-called tax came before the 
Supreme Court in the case of Hammer vw. 
Dagenhart, 247 U. S. 251. The Court held 
that the statute was not really a tax act, 
but was rather a regulation in a matter not 
within the Federal powers. This case 
again lays down the doctrine that a so- 
called tax which is intended merely to pro- 
hibit the activity purporting to be taxed, is 
not a tax at all. 

Any doubt that the Court might not ad- 
here to this doctrine would seem to be 
removed by the recent case of United States 
v. Butler, 56 Sup. Ct. 312. This case held 
unconstitutional the processing and floor- 
stock taxes imposed by the Agricultural 
Adjustment Act. The Court considered 
that while the tax itself was not prohibi- 
tive, the Federal government was, through 
this expedient, essentially regulating agri- 
culture in the states, in view of the fact 
that economic pressure would force practi- 
cally all farmers to sign such contracts in 
order to receive the benefits provided in 
the Act. The Court held that the Federal 


to regulate 


government has no authority 
agriculture within the states. 
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There are some cases which actually or | 
purportedly do sustain a tax, notwithstand- 


ing that it is prohibitive or otherwise 
plainly not for revenue purposes. In Vea- 
sie Bank v. Fenno, 8 Wall. 533, the Court 
sustained the validity of a Federal tax of 
ten per cent on notes intended to circulate 
as money issued by state banks. The tax 
was prohibitive, and was so intended. In 
meeting the argument that the tax was so 
excessive as to evidence an intent by Con- 
gress to destroy state banks, the Court 
said: 

“Having thus, in the exercise of undisputed con 
stitutional powers, undertaken to provide a currency 


for the whole country, it cannot be questioned that | resulted in substantial revenue being ob- 


Congress may, constitutionally, secure the benefit of 
it to the people by appropriate legislation. To this 
end, Congress has denied the quality of legal tender 
to foreign coins, and has provided by law against 
the imposition of counterfeit and base coin on the 
community. To the same end, Congress may restrain, 
by suitable enactments, the circulation as money of 
any notes not issued under its own authority.” 


This indicates that Veazie Bank v. Fenno is 
easily made consistent with the thesis of 
this article. The so-called tax in that case 
was not really a tax; it was merely a 
method of exercising the broad currency 
powers of Congress by driving out the 
notes of state banks as a circulating me- 
dium. The only point in the case is that 
such prohibition may formally be accom- 
plished through the method of imposing a 
prohibitive tax, but this is still not really 
a tax. 


More troublesome are the oleomargarine 
cases. The earliest case relating to the 
Federal statutes was In re Kollock, 165 U. S. 
526, where the Court, in deciding certain 
questions of administration in connection 
with the law, stated incidentally that the 
law is on its face one for levying taxes and 
must be assumed to be for the purpose of 
raising revenue. McCray v. United States, 
195 U. S. 27, is undoubtedly the leading 
case with respect to the Federal oleomar- 
garine tax. The tax was ten cents per 
pound on colored oleomargarine, and only 
one-fourth of one per cent per pound on 
uncolored oleomargarine. The tax on col- 
ored oleomargarine was concededly pro- 
hibitive; its purpose was obviously to 
protect dairy farmers by preventing the 
sale of oleomargarine colored to look like 
butter. The Court upheld the tax, saying: 


“Although it be true that the effect of 
the tax in question is to repress the manu- 
facture of artificially colored oleomargar- 
ine, it cannot be said that such repression 
destroys rights which no free government 
could destroy.” No doubt a “free govern- 
ment” can prohibit or at least severely 
limit the manufacture and sale of oleomar- 
garine; but it hardly follows that the Fed- 
eral government, lacking general police 
powers as it does, has any such general 
authority. It is possible that the doctrine 
of the McCray case can be justified as a 
regulation of interstate commerce to pre- 
vent fraud upon consumers, but this is very 
doubtful. It seems impossible to deny that 
this case is an authority to the effect that 
a prohibitive tax, though obviously not in- 
tended to produce revenue, is nevertheless 
a tax and within the Federal taxing power. 
The result seems to be that the oleomar- 
garine cases are somewhat contrary to the 
thesis of this article and to the present 
view of the Court with regard to most 
sorts of monetary exactions. 


More complicated still are the decisions 
with regard to the Harrison Anti-Narcotic 


| sales. 





THE TAX MAGAZINE 


Law. The leading case with respect to this 
part of the law is United States v. Doremus, 
249 U. S. 86. The only tax was one of a 
dollar a year upon dealers in narcotics, 
although there were elaborate provisions 
as to registration and requiring records of 
Obviously, this tax was only nomi- 
nal and not intended for revenue. Never- 
theless the Court sustained it as a revenue 
act, the provisions for records, etc., being 
regarded as merely incidental to the tax. 


| Subsequent to this, the Act was amended 
|so as to drastically increase the fees, and 


in addition to impose a tax of one cent an 
ounce upon all sales of narcotics. This 


tained, so that the Act was properly sus- 
tained as a revenue measure. 


Finally we come to the tariff cases. Tar- 
iffs are often for purposes of revenue, at 
least in substantial part. But often they 
are for the purpose of protecting our sup- 
posedly weak industries from destruction 
by foreign competition. In Hampton & Co. 
v. United States, 276 U. S. 394, the “flexible 
tariff” provisions of the Tariff Act of 1922 
were sustained. The effect of these provi- 
sions was that after a proper investigation 
by the Tariff Commission, which showed 
an insufficient tariff rate on a certain com- 
modity to equalize the advantage of a for- 
eign producer, the President was empowered 
to increase the tariff so as to wipe out this 
differential. The Court held that Congress 
has power to levy a tariff for the purpose 
of protecting domestic industries. This 
certainly recognizes a power to impose a 
prohibitive tax, though the Court has also 
recognized the sharp difference between 
the provisions of the tariff acts for the im- 
position of the tariff and the penalty provi- 
sions operative in case of attempted violation. 
If the protective tariff is a regulation of 
commerce and not a tax, it can be sustained 
without resort to the idea that “the power 
to tax involves the power to destroy,” and 
in the case of Board of Trustees v. United 
States, 289 U.S. 48, the Court so held. The 
theory was that tariffs are regulations of 
commerce and are not for the purpose of 
revenue, even though revenue may inci- 
dentally be obtained. 


THE NONRESIDENT ALIEN: A 
PROBLEM IN FEDERAL TAXA- 
TION OF INCOME 


Montgomery B. Angell, Member of the New 
York Bar 


36 Columbia Law Review, June, 1936, 
p. 908-919 


Partly because of the lack of effective 
control over nonresident aliens, and partly 
because of the obvious desirability of en- 
couraging the investment of foreign capi- 
tal in this country, Congress has found 
itself confronted with real difficulties in 
formulating legislation imposing income 
taxes on nonresident aliens. Under all of 
our revenue acts a legal obligation has 
been laid upon the nonresident alien on 
account of income from American sources. 
But under the earlier acts the practical 
burden was not severe, and it has been 
only recently that suggestion has been 
made of heavier and more effective taxes 
in this field. 
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Jurisdiction to impose a tax lies at the 
root of enforcement, for without jurisdic- 
tion all right fails. Under the present de- 
cisions it is now definitely established that 
the taxing power may be supported either 
on the citizenship of the taxpayer or on 
the situs of the thing taxed, namely, the 
source of the income in the field of income 
taxes or the location of the property in the 
case of gift and estate taxes. There is, 
however, one exception which is appar- 
ently historical. In respect to real prop- 
erty located abroad the Treasury has never 
undertaken to exact estate taxes, relying 
upon an opinion of the Attorney General 
in 1918. The Commissioner of Internal 
Revenue in his Regulations issued under 
the Gift Tax Act apparently has ignored 
these opinions and rulings and has invoked 
the rule of citizenship. 





Under our theory of taxation, taxable in- 
come includes current receipts, such as 
interest, dividends, profits from manufactur- 
ing operations, etc., and capital gains real- 
ized on sales of property. In respect to 
the first class of income the problem may 
be simplified, if not wholly solved, by pro- 
visions for withholding at the sources at a 
fairly high rate. The major problem lies 
in the field of capital gains. No withhold- 
ing at the source is possible, for in the 
majority of instances the American agent 
who accomplishes the sale has no record 
of the cost, and without the cost taxable 
gain cannot be computed. The only solu- 
tion which seems at all workable lies in 
the repeal of the capital gains and losses 
sections as they affect nonresident aliens, 
coupled with a fairly high rate of with- 
holding on current income. It is true that 
such treatment is discriminatory against 
American citizens, but viewed from the 
standpoint of revenues, it is probable that 
such change would materially stimulate the 
investment of foreign funds, and if so, any 
loss in revenue on account of the elimina- 
tion of the capital gains provisions would 
be offset by increased collections on cur- 
rent income from foreign owned American 
investments. 


Under the statute as now drawn, the 
taxability or nontaxability of a gain real- 
ized on the sale of nonresident owned 
American securities depends upon whether 
the securities are “sold” within the United 
States or whether they are “sold” abroad. 
The word “sold” may imply the executory 
contract or executed contract of sale, or 
the act in consummation of a contract, 
namely, the transfer of title. It is not at 
all clear which of the two rules is the law 
in the case of sales of American securities. 
There exists today a large foreign market 
for first class American securities, and 
when the nonresident alien desires to sell 
he may readily find a purchaser abroad 
and so enter into a contract of sale abroad. 
If the place where the executory contract 
is made fixes the taxability of the proft, 
foreigners may freely buy and sell Amert- 
can securities under contracts made abroad 
without incurring any liability, even though 
in consummation of the executory contract 
the title to the securities later passes on 
delivery here. But if the gain arises in the 
country where the title passes, then the 
foreign investor is faced with a more diffi- 
cult problem. 


A review of the whole question leads to 
|the conclusion that foreigners are able 
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either to invest and reinvest in American 
securities and cast the transaction in such 
fashion that there is no tax on the gains 
realized as a matter of law; or so to cover 
up the transaction that the treasury is 
either entirely unable to discover it, or if 
discovery occurs, to compel the collection 
of the tax. The capital gains which have 
borne taxes are an infinitely small fraction 
of \he capital gains realized on the sale of 
American securities. 


CASE COMMENT 


When a Trust Is Taxable as an Associa- 
tion Under Federal Statutes. — Petitioner 
trust company created a composite fund 
by a declaration of trust. As trustee of the 
composite fund, petitioner would receive 
from itself, as trustee of personal trusts, 
funds to be deposited in the composite 
fund for investment, and as trustee of the 
composite fund would deliver certificates 
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|titioner actively managed the composite 
|fund. As trustee of the composite fund, 
petitioner appeals from a determination of 
the Board of Tax Appeals sustaining the 
Commissioner’s ruling that the fund was 
taxable as an “association” under the Rev- 
enue Act of 1928. Held: Judgment affirmed. 
The composite fund is an entity apart from 
the individual trusts. Brooklyn Trust Co. 
v. Commissioner of Internal Revenue, 80 





of ownership in the composite fund to it- | Fed. (2d) 865. 


Discussed in 20 Minn. 


self as trustee of the personal trusts. Pe-| Rev., June, 1936, p. 835. 





New Federal Tax Regulations 


Capital Stock Tax 


RY Treasury Decision 4667, X V-30-8202 (p. 13), approved 
July 18, 1936, Regulations 64 (1936 edition), relating 
to the capital stock tax, are amended principally to reflect 
the change in rate and future adjustments of adjusted 


declared value as provided by Section 401 of the Revenue 
Act of 1936. 


Excess-Profits Tax Regulations 


[ EGULATIONS governing the excess-profits tax im- 

posed by the Revenue Act of 1935, as amended by 
Section 402 of the Revenue Act of 1936, are contained in 
Treasury Decision 4666, XV-29-8192 (p. 2), approved July 
16, 1936. 


As to the measure and rate of the tax, the new regula- 
tions include the following provisions: 


The tax is imposed in an amount equal to the sum of (1) 6 per cent 
of such portion of the corporation’s net income for the income-tax taxable 
year as is in excess of 10 per-cent and not in excess of 15 per cent 
of the adjusted declared value plus (2) 12 per cent of such portion of 
its net income for the income-tax taxable year as is in excess of 15 
per cent of the adjusted declared value, as of the close of the last 
preceding income-tax taxable year (or as of the date of organization if 
the corporation had no preceding income-tax taxable year). 

No variation is permitted between the adjusted declared value set forth 
in the corporation’s capital stock tax return and the adjusted declared 
value set forth in its excess-profits tax return, except that in the case 
of an excess-profits tax return for an income-tax taxable year which is 
a period of less than twelve months the adjusted declared value set forth 
in its capital stock tax return shall be reduced to an amount which bears 


the same ratio thereto as the number of months in the period bears to 
twelve months. 


Two examples are given of the method of computation 
of the tax. 


_ Some of the other provisions of the regulations are as 
follows: 


Every corporation which is liable for the making of an excess-profits 
tax return under Section 106 of the Revenue Act of 1935, as amended, 
(for any income-tax taxable year ending June 30, 1936), whether or not 
such corporation is a member of an affiliated group of corporations, must 
make its excess-profits tax return and compute its net income separately, 


without regard to the provisions of Section 141 of the Revenue Act of 
1934. 


The excess-profits tax return shall be made within the time prescribed 
for making the corporation’s Federal income tax return for the income- 
tax taxable year, and shall be made to the collector of internal revenue 
to whom such income-tax return is required to be made. 


The excess-profits tax for any income-tax taxable year shall be 


paid within the time prescribed for paying the Federal income tax for 
such taxable year. 


Foreign income and profits taxes may not be credited against the 


excess-profits tax imposed by Section 106 of the Revenue Act of 1935, 
as amended. 


Treasury Decision 4618, XIV-2 CB 47, approved December 20, 1935, is 
revoked. 


Floor Stocks Refunds 


EGULATIONS governing refunds under Sections 602 
and 603 of the Revenue Act of 1936 to certain persons, 
who, at the first moment of January 6, 1936, held for sale or 
other disposition articles processed from commodities sub- 
ject to processing tax under the AAA are in Treasury De- 
cision 4672, XV-31-8226 (p. 28), approved July 27, 1936. 
Following the definitions and recital of limitations 
governing payments with respect to floor stocks, it is pro- 
vided that the amount of payment with respect to each 
article shall be determined in accordance with the defini- 
tions and classification of articles and rates of refund 
contained in the following Treasury regulations: 











Cotton . 


Se T.. D. 4433, XITI-1 CB 474; 362 CCH, p. 3257 

Field corn ..........T.. D. 4407, RIl-2 €B 444; 362 CCH, p.. 3285 
RE dans nedennt T. D. 4518, XIV-1 CB 450; 362 CCH, p. 3295 
Jute yarn en. 
Jute fanfic ........ T. D. 4495, XIII-2 CB 515; 362 CCH, p. 3306 
PUNE aso c is onaaies 
nT Rae T. D. 4489, XIII-2 CB 493; 362 CCH, p. 3319 
Reinforced paper 

ae ae T. D. 4611, X1V-2 CB 433; 362 CCH, p. 3318B 
een one! T. D. 4586, XIV-2 CB 445; 362 CCH, p. 3335 
EEE es. T. D. 4601, X1V-2 CB 453; 362 CCH, p. 3339-2 
Sugar beets and 

sugarcane ..... ..T. D. 4549, X1V-1 CB 462; 362 CCH, p. 3342 
ROU ois. cn cte eas T. D. 4610, XIV-2 CB 464; 362 CCH, p. 3379-2 
WEE, aici ee eure T. D. 479, XIV-2 CB 483; 362 CCH, p.. 3568 


It is required that each claim must show proof satis- 
factory to the Commissioner (1) that the claimant is not 
the processor or other person who paid or was liable for 
the tax with respect to the articles on which the claim 
is based, (2) that the amount of the payment claimed is 
not in excess of that part of the burden of the tax with 
respect to such articles which was shifted to the claimant 
in the price he paid for the articles or the material from 
which they were made, (3) that the amount claimed does 
not include any part of such burden for which the claimant 
has received or is entitled to receive reimbursement from 
the processor or other vendor, and (4) that the amount 
claimed is not in excess of that part of the burden of the 
tax applicable to the articles held on January 6, 1936, which 
the claimant has not passed on to his vendees, and has not 
included in the sale price of such articles. 


The grounds and facts alleged in support of the claim 
must be set forth in detail, including (A) the name and 
address of the claimant, (B) a complete description of 
the articles forming the basis of the claim (classified in 
accordance with the applicable Treasury Decision (see 
Article (4)), (C) the amount of payment claimed with 
respect to each article, stated separately as to each com- 
modity from which such article was processed, and (D) 
the total amount for which payment is claimed. 


As a part of each claim an affidavit is required setting 
forth with respect to each commodity from which were 
processed the articles on which the claim is based, (1) the 
total amount of the burden of the tax passed on to him, 
(2) the total amount of such burden for which the claim- 
ant has received or is entitled to receive reimbursement 
from the processor or other vendor, (3) the total amount 
of such burden that the claimant has passed on to his 
vendees or has included in the sale price of such articles 
and (4) the net amount of such burden that the claimant 
has borne himself, which net amount shall be the amount 
for which claim is made. 


The Commissioner may also require such special sched- 
ules and other evidence as he may deem necessary to 
establish the extent to which the claimant has borne the 
burden of the tax. 

Each claimant is required to submit an itemized inven- 
tory or inventories of all articles, in duplicate, with respect 
to which payment is claimed which were held by the 
claimant for sale or other disposition (including manufac- 
turing or further processing) at the first moment of Janu- 
ary 6, 1936: Separate inventories are required with respect 
to such articles as were held (1) in or on each place of 
business, store, shop, branch or establishment in or on 
which the claimant conducts his business; (2) in or on each 
warehouse or place of storage of any kind; (3) in transit; 
(4) in separate retail stocks. 


(Continued on page 566) 







































PENDING 


IDAHO 
Third Special Session 
The Idaho Legislature convened in Third 
Special Session July 28, 1936, and ad- 
journed July 31, 1936. The Unemploy- 
ment Compensation Law, A. B. No. 8, was 
passed and upon approval by the Gov- 
ernor, will go into effect September 1, 1936. 


LOUISIANA 
Regular Session 
The 1936 Regular Session of the Leyis- 
lature convened May 11, 1936 and adjourned 
sine die July 8, 1936. Following is a final 
list of tax laws approved. 


Business Licenses.—%*%S. B. No. 240 
amends the law regulating real estate 
agents. Approved, July 7, 1936. 

*H. B. No. 133 reduces the tax on oil 
refiners to one cent per barrel. Approved, 
July 9, 1936. 

Property Taxes.—%*S. B. No. 223 pro- 


poses amendment to constitution to permit 
Caddo Parish to assess special taxes. 
Approved, July 9, 1936. 

*%H. B. No. 312 amends the charter of 
New Orleans so as to restore the taxing 
power of the city. Approved, July 9, 1936. 


*%H. B. No. 754 relates to property re- 
deemed from the state. Approved, July 9 
1936. 


Severance Tax.—*H. B. No. 284, levies 
a tax on natural gas at the rate of 5 per 
cent of the gross sales price. Approved, 
July 9, 1936. 

OHIO 
First Special Session 


The following additional action has been 
taken by the Special Session convened Sep- 
tember 18, 1935: 


—— 
Alabama (S 
California Ce 
Colorado (2nd Sp.) 
Idaho (3rd Sp.) 
Illinois (1st S 
Illinois (2nd g, 
Illinois (3rd Sp.) 
Illinois (4th Sp.) 
Indiana (Sp.) 
Kansas (Sp.) 
Kentucky 
Kentucky (1st Sp.) 
Kentucky (2nd Sp.) 
Kentucky (3rd Sp.) 
Louisiana 








ote 





NDER the above heading, report will 

be made of the introduction of and 
action taken on state tax legislation of 
importance to business interests. This 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, designated by a 
bold-faced star [%]. This feature is made 
possible through the facilities of the 
Commerce Clearing House Legislative 
Reporting Department, which furnishes a 
twenty-four hour reporting service on all 
subjects for all states. Copies of the text 
of any bill reported may be obtained for a 
service charge of one dollar per bill. 





Delinquent Taxes.—%S. B. No. 466 re- 
quires mandatory publication of delinquent 
tax lists and sets aside a portion of delin- 
quent collections for relief. Approved, July 
24, 1936. 

Grain Handling Tax.—%S. B. No. 470 
exempts track buyers of grain from the 
excise tax on grain. Approved, July 23, 
1936. 

Intangibles Tax.—H. b. No. 686 increases 
the tax on intangibles to 10% and levies a 
tax of one mill per kilowatt hour on elec- 
tric and one mill on each hundred cubic 
feet of gas consumed. 

Oleomargarine Tax.—H. B. No. 687 lev- 
ies a tax of ten cents a pound on oleomar- 


| garine. 


Patents and Copyrights.—S. B. No. 


| 385 fixes a basis of income vield of patents 
land copyrights for purposes of taxation. 
| Approved, July 24, 1936. 













1936 Sessions of State Legislatures 


Convened Adjourned Jurisdiction 
Feb. 11 Apr. 17 Maryland (Sp.) 
May 25 May 26 Massachusetts ... 
Mar. 23 Apr. 1 Minnesota (Sp.) 
July 28 July 31 Mississippi . . 
Oct. 28,'’35 Mar. 6 New Hampshire (Sp.). 
Jan. 8 pepe eas New Jersey .... 
Feb. 5 Mar. 6 New York . 

May 19 June 19 0 SS 
Mar. 5 Mar. 18 Pennsylvania (Sp.) 
July 7 July 13 Rhode Island . 

Jan. 7 Feb. 15 South Carolina 

Feb. 24 Mar. 7 Utah (1st Sp.) 
Mar. 9 Mar. 26 Vermont (Sp.) 
Mar. 30 May 9 Virginia . 

fay 11 July 8 West Virginia (Sp.) 





Mar. 4 Apr. 2 

: _ 1 July 2 
ec. 2,°35 Jan. 25 

. jan. 7 Mar. 26 
. May 12 May 13 
Jan. 14 Tune 19 
_- 1 May 13 
2 A. Peer 
May 4 Aug. 6 
ns 2 Apr. 30 
Jan. 14 June 6 
Aug. 24 ae 
Dec. 10,’35 Jan. 24 

. jan. 8 Mar. 20 
June 15 June 20 
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PENNSYLVANIA 


Special Session—Adjournment 


The Special Session of the Legislature 
adjourned at 5:18 A. M. on August 7, 1936. 
The official hour of adjournment was 12:00 
noon, August 6, 1936. The following bills 
(in addition to those previously reported) 
were enacted into law. 


Alcoholic beverage taxes.—%H. 1}. No. 
169 imposes a tax of 4 per cent of the 
purchase price of all distilled, rectified and 
blended spirits delivered to the liquor 
Control Board for sale in the State. Ap- 
proved, August 6, 1936. Act No. 37. 


Banks and savings institutions.—»% H. B. 
No. 28 increases the rate of tax on banks 
and savings institutions from 4 mills to 8 
mills for the year ending December 31, 
1936. Approved, July 28, 1936. Act No. 29. 

%*H. B. No. 165 changes the annual re- 
port date from March 15th to February 
15th. Approved, July 28, 1936. Act No. 30. 

Income Tax.—yH. B. No. 19 increases 
the corporate net income tax to 10 per 
cent for the calendar year 1936 or fiscal 
years ending in the calendar year 1937. 


The definition of net income is also 
amended. Approved, August 8, 1936. Act 
No. 40. 


*S. B. No. 60 proposes a constitutional 
amendment to validate a personal net in- 
come tax. Adopted, August 6, 1936. Reso- 
lution No. 4. 


Property taxes.—S. B. No. 87 provides 
for the abatement of penalties and interest 
on certain taxes in Philadelphia and per- 
mits payment of such taxes in installments. 
Approved, July 22, 1936. Act No. 25. 


*S. B. No. 60 proposes a constitutional 
amendment to amend Article 9 by adding 





Convened Adjourned 





a new section containing tax levy limita- 
tions. 
tion No. 5 


State personal property tax.—yxH. B. 
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ber 31, 1936. 


No. 27 increases the State personal prop- | Act No. 35. 


erty tax from one mill to four mills. Ap- 


proved, July 17, 1936. Act No. 24. 
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Court Decisions 


Alcoholic Beverage Taxes.—The $6.40 levy imposed by 
Section 900 of the 1926 Act for diversion of industrial al- 
cohol to beverage purposes is not a tax but a penalty. A 
previous criminal conviction based on the same facts as 
alleged in a subsequent declaration in a civil suit to recover 
this $6.40 levy is a bar of double jeopardy to the civil suit. 
\ declaration for the collection of the $6.40 levy does not 
permit a recovery in the same suit of the basic $1.10 tax 
on industrial alcohol.—U. S. District Court, Dist. of Md., 
in United States of America v. U. S. Industrial Alcohol Com- 
pany, a Body Corporate, and U. S. Industrial Chemical Com- 
pany, a Body Corporate. At Law, No. 5297. 


Basis for Gain in Exchange of Stock for Stock in a New 
Corporation Plus Promissory Notes of the Latter Corpo- 
ration—Gain on exchange in 1923 of stock for 147,500 
shares of common stock in a new corporation, plus prom- 
issory notes of the new corporation, is recognized in the 
difference between the basis of the stock exchanged and 
the readily realizable value of the stock and notes. The 
transferors were not in control of the new corporation 
for the reason that several days after their transfer, the 
new corporation issued 52,500 shares of its common stock 
in exchange for stock of a third corporation. The steps 
were inseparable, incomplete parts of a single plan. Fur- 
thermore, as part of the same transaction, the transferors 
agreed to sell 65,000 of the 147,500 shares to a securities 
company for $20 a share, and the transferors never re- 
ceived these shares as they were deposited with a trust 
company for delivery according to the prearranged plan. 

Board’s finding that stock of the new corporation repre- 
sented by certificates of deposit and voting trust certificates 
had a readily realizable market value at the time of its re- 
ceipt is held to have been supported by substantial evidence. 
—U. S. Circuit Court of Appeals, Second Circuit, in Edgar 
IV. Bassick, v. Commissioner of Internal Revenue; Jessie S. 
Perkins, v. Commissioner of Internal Revenue. 

Decision of Board of Tax Appeals, 30 BTA 163, affirmed. 


Closing Agreement—Validity of as Bar to Action for 
Refund.—Court overrules motion to dismiss amended peti- 
tion in an action at law against a Collector of Internal 
Revenue on the ground that a closing agreement incor- 
porated into the petition makes the case one against the 
United States. The closing agreement is not an element 
of the cause of action but a defense to it. 

Closing agreement as to 1927 taxes having been duly 
executed by the plaintiff on Form 866, and the evidence 
not showing that the closing agreement “was obtained 
through a misrepresentation of facts or misunderstanding 
or both” or by threats, as contended by plaintiff, this action 
on a refund claim is barred.—U. S. District Court, No. Dist. 
of Ga., Atlanta Div., in James R. Atwater v. J. T. Rose, Col- 
lector of Internal Revenue. At Law, No. 1500. 


Collection on a Bond Given in Connection With Claim 
in Abatement.—Court reaffirms previous opinion that col- 
lection on a bond for the payment of tax, given in connec- 
tion with a claim in abatement, may be made, though the 
statutory period for collection of the tax had expired at 
the time the bond was executed.—U. S. Circuit Court of 
Appeals, Fifth Circuit, in C. M. Root and Fidelity and De- 
— Company of Maryland v. United States of America. No. 
7560. 

Affirming District Court decision rendered pursuant to 
prior opinion by the Fifth Circuit, 62 Fed. (2d) 385, which 
reversed the District Court. 

Contributions—Deductions from Gross Income—Chari- 
table Distributions.—Decedent died in 1908 leaving a will 
under which $1,000,000 was bequeathed in trust with direc- 
tion that the trustees incorporate a home for needy men 
and women over 50 years of age and transfer the legacy 


PENDING STATE TAX LEGISLATION 


| Utilities—yH. B. No. 130 increases the 
Adopted, August 6, 1936. Resolu-} gross receipts tax on utilities to 20 mills 
for the six months period ending Decem- 
Approved, August 6, 1936. 


Title insurance and trust companies.—y 
H. B. No. 26 increases the tax on title in- 





qn 
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ae 


31, 1936. Approved, July 28, 1936. Act No. 
28. 








to it. The home not having yet been incorporated during 
1917 to 1923, no exemption as to income of the decedent’s 
estate existed for those years by reason of Section 11 (a) 
(12) of the 1916 Act providing for an exemption of income 
“received by any * * * corporation or association organized 
and operated exclusively” for charitable purposes, nor by 
reason of Section 219 (b) of the 1918 Act, or Section 214 
(a) or 219 (b) of the 1921 Act providing for an exemption 
of income during the taxable year paid to or permanently 
set aside for any corporation “organized and operated ex- 
clusively” for charitable purposes.—U. S. District Court, 
So. Dist. of New York, in Eugene Clifford Potter, as Execu- 
tor of the Last Will and Testament of Henry J. Braker, De- 
ceased, v. Frank Collis Bowers, as Executor of the Last Will 
etc. of Frank K. Bowers, formerly United States Collector of 


Internal Revenue for the Second District of New York. 
L-56-128. 


Where real estate was sold in May, 1923, for $200,000, 
evidenced by an agreement of sale providing for payments 
aggregating $30,000 in 1923 and $170,000 in 1924, and where 
$140,000 of the sale price was collected in 1923, the balance 
having been collected in 1924, the gross income for 1923 
from the sale of the property, for the purpose of deter- 
mining the capital gain from the sale is $140,000. The 
agreement of sale having had no fair market value when it 
was executed, the 1923 gross income from the property is 
limited to the amount collected in that year. Taxpayer 
having assigned to a nonprofit educational corporation one- 
half of the total proceeds due her under the agreement, she 
is entitled to a donation deduction of $100,000 for 1923, sub- 
ject to the 15 per cent limitation—U. S. District Court, 
So. Dist. of Calif., Cent. Div., in B. F. Tucker, Florence 
Bixby, William P. Graff and Clyde Doyle, as Trustees under 
the Last Will and Testament of Adelaide Tichenor, Deceased, 
v. Galen H. Welch, Collector of United States Internal Rev- 
enue for the Sixth Collection District of California. At Law, 
No. 6122-J. 

Deductions from Gross Income: Guardian’s Expenses in 
Case of an Incompetent.—Guardians’ expenses as to in- 
competent’s property are not deductible from the incom- 
petent’s income for 1929 because not incurred in carrying 
on a trade or business, on the authority of Van Wart v. 
Com., 295 U. S. 112. Decedent was adjudicated insane in 
August, 1929, and died in November, 1929. Expenses were 
incurred by the guardians in managing the property but 
were not paid until after her death.—U. S. Circuit Court of 
Appeals, Third Circuit, in Commissioner of Internal Rev- 
enue v. William S. Linderman, Sole Executor of the Last Will 
of Mary M. Bindley, Deceased. No. 5302. March term, 1934. 

Decision of Board of Tax Appeals, 20 BTA 113, reversed. 
The Board’s decision in a prior decision was affirmed. 


Disclosure of Information on Tax Returns.—Motion to 
quash an indictment is granted, where the indictment 
charged the defendant, while acting as Deputy Internal 
Revenue Collector, with unlawfully divulging information 
in a processing tax return, which is held not an “income 
return” within the meaning of Section 3167, R. S. (relied 
on in the indictment), which provides for fine or imprison- 
ment or both where a deputy collector unlawfully publishes 
any part of any “income return.”—U. S. District Court in 
United States of America v. David L. Olster. No. 9068. 
October term, 1935. 

Excise Tax on Dividends Under NIRA.—Dividends de- 
clared prior to the date of enactment of the NIRA (June 
16, 1933) are specifically exempt from the tax imposed by 
Section 213 (a) of the NIRA, even though they are paid 
after such enactment.—U. S. District Court, No. Dist. of 
Ill., East. Div., in The Murine Company, Inc. v. Carter H. 
Harrison, etc. No. 44677. 


(Continued on page 559) 


















































surance nad trust companies from 5 mills 
to 8 mills for the year ending December 


*H. B. No. 165 changes the annual re- 
port date from March 15th to February 
15th. Approved, July 28, 1936. Act No. 30. 


STATE TAX CALENDAR 


1936 OCTOBER 1936 
SUN. MON. TUE. WED. THU. FRI SAT. 
12 3 
45678 9 10 
11121314151617 | 
18 19 20 21 22 23 24° 
25 26 27 28 29 30 31. 


1936 OCTOBER 1936 


SUN. MON. TUE, WED. THU. FRI. 





SAT. 


12 3 
4567 8 9 10 
11 1213 1415 1617 
18 19 20 21 22 23 24 
25 26 27 28 29 3 






Extracts from tax calendars in the Corporation Tax Service published by Commerce Clearing House, Inc. 



































































































































































































































































































Railroads, telegraph, telephone, electric light or 
power, hydro-electric power and express com- 
panies pay annual gross receipts tax and file 
report with State Tax Commissicn on or before 
this date. 

Real estate brokers and salesmen license fee is 
payable on the Ist day of October of each year. 

Rosin and turpentine: Distillers of rosin or tur- 
pentine make and file a sworn statement by this 
date annually. Report is filed with the State 
Auditor. 

Toll bridges and ferry companies pay annual li- 
cense tax and file report with Judge of Probate 
of the county where the business is transacted 
on or before this date. 

October 1-15 

Motor transportation companies: Every 
transportation company is required to file a 
mileage statement with and pay a mileage tax 























































































































Ist and 15th day of October each vear. 





motor 


to the Public Service Commission between the 





























year. 

The taxes that may be levied by authority of any 
law in any township or school district is made 
and certified by the proper officer or person to 
the clerk of the county court before the first 
Monday in October in each year. 

Any change or changes in public utility assess- 
ment, as originally found and fixed by the Com- 
mission, required on or before the first Monday 
in October, to be certified to the county clerk 
or clerks of the counties wherein the property 
so considered is assessable. 

The Arkansas Cornoration Commission meets as 
a State Board of Equalization on the first Mon- 
day in October of each year for the purpose of 


personal property. 
Second Monday 
Property tax appeals to county court from county 
boards of equalization must be filed on or be- 
fore the second Monday in October. 


552 








equalizing the taxable valuation of all real or 


























Imitation dairy products monthly report due. 
Slaughter house monthly report due. 


COLORADO 
October 


Employment agencies must file a report with the 
deputy state labor commissioner monthly. 
October 1 ne 
Colorado Tax Commission renders a decision om 
all complaints or petitions pending before it, on 
or before this date. : 
On or before this date the State Tax Commis- 
sion determines whether the property in the 
several counties has been assessed at its true 

cash value. 
Private hospitals must file a quarterly report on 
this day. 
October—First Monday ws 
be State Board of Equalization meets on this 
ate. 
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ALABAMA | October 15 ; October 15 
October 1 | Express companies pay their annual license or Monthly sales tax and remittance due. 
Embalmer’s license fee is payable on or before the | privilege tax to the State Treasurer on or be-| Third Monday: Oc 
ist day of October of each year. fore this date. Property taxes are deemed to be due and payable 
Freight line or equipment companies and railroads | October 20— = at any time from the third Monday in Febru- 
—it is the duty of the State Tax Commission Coal and iron ore mining—monthly report and ary to the third Monday in October of the year 
to examine the statement of each freight line tax due. next succeeding. All taxes are delinquent after 
or equipment company and the reports of each Gasoline tax—monthly report and tax due. this date. ( 
railroad or railway company over whose lines Lubricating oils tax—monthly report and tax due. Fourth Wednesday— 
such freight line or equipment moved, and from Telegraph and telephone companies pay annual rhe court for levying county property taxes meets 
such statements and reports to compute the license or privilege tax to and file annual report annually at the courthouse in their_ respective 
average number of cars within the State, of each with the State Treasurer on or before this date. counties or districts, on the fourth Wednesday 
freight line or equipment company for the 12 in October of each year. 
months preceding October 1 each year. ARIZONA 
License taxes: Except as otherwise provided, all | October 1 
licenses or privilege taxes are due on October Billiard table and bowling alley license fees due. CALIFORNIA 
Ist of each year. , : Insurance business license taxes due. October 1 ; ; c= 
Motor vehicle registration: All motor vehicle reg- Pawnbroker’s license fees due. Agricultural mineral and commercial fertilizers 
istration license statements and fees are filed Sale of real estate for taxes held between this date sales taxes due. 0. 
with and paid to the judge of probate on this and November 1. Agricultural mineral and commercial fertilizers 
date. Theatre license fees due. quarterly report of sales due. 
Property taxes: Property tax returns must be | First Monday. Beer and wine (manufacturers and importers) 0. 
filed between this date and January Ist. Tax Commission finally assesses private car lines. monthly tax due. 
Property taxes: After the Ist day of October of | October 5—— Cattle transporters’ quarterly license fee due. 
each year, cities and towns may levy taxes upon Alcoholic beverage licensees’ reports and tax due.| Foreign cold storage meat dealers’ quarterly re- 
property and all subjects of taxation liable there- | Second Monday. port due. 0 
for. Private car line tax payable after this date. Gasoline tax due; distributors required to make 
Property taxes: All property for property tax pur- | October 15 : physical inventory. 
poses are listed as of this date annually. Gasoline distributors’ and consignees’ reports and Horse, mule or burro transporters’ license fee due. 0 
Property taxes: All property taxes, unless other- taxes due. Motor vehicle registration fee reduced to 3/12 of 
wise provided by law, become due and payable Gross income tax reports and payment due. annual rate. 
on this date each year. Motor vehicle carriers’ report and tax due. October 5 
Property taxes: From and after the Ist day of | Third Monday Fish packers’ monthly report due. 
October of each year, the State has a prior Last day for review of express company assess- | October 10—— 0 
lien upon each and every piece or parcel of ments. Alcoholic beverage monthly statement of sales by 
property, real or personal, for the payment of | October 20—— manufacturers and importers due. 
any and all taxes which may be assessed against Gross income tax delinquent. Cattle transporters’ monthly report due. 
the owner. : Motor vehicle carriers’ reports and tax delinquent. Horse, mule or burro transporters—monthly report 
Property taxes: In all counties of the State the | October 25—— due. 
tax collector is required between the ist day of Motor fuel carriers’ report and any tax due. Kelp monthly report due. 
October and the Ist day of January in each Kelp privilege tax due. 
year, to visit each precinct in the county, by Petroleum and natural gas companies’ monthly re- 
himself or by deputy, to collect the property ARKANSAS ports due. 0 
taxes. aha _ | October—First Monday October 15 
Public utilities: Every utility such as an electric The county equalization board is required to adopt Gasoline distributors’ return due. 
light or power plant, street or interurban rail- a resolution stating the per centum of true mar- Sales and use tax quarter-annual return and ¢ 
road operated by electricity or other motive ket or actual value at which it has equalized quarter-annual installment due. 
power, water works, gas company, or heating the assessed values of the property of the | October 25 ( 
company, or other utility except telephone, tele- county under its jurisdiction for the year, and Cold storage quarterly report due. 
graph, railroad, sleeping car and express com- a copy of such resolution is to be forwarded | October 30 
panies, pays gross receipts tax on or before this to the Arkansas Corporation Commission on Fish canneries privilege tax due. 
date annually. or before the first Monday in October of each | October 31 
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October 10— , 
Class A private carriers must file a report and pay 
tax for preceding month, on or before this date. 
Motor vehicle carriers must file a report and pay 
the tax for the preceding month, on or before 
this date. 
October 15 : ' 

Coal mine owners’ inspection tax must be paid not 
later than this date. 

Coal mine owners’ report due on this date. 

Retail sales tax and return due. 

Use tax return due. 

October 20 

Class A private carriers notified of tax due, on 
or before this date. 

Motor vehicle carriers notified of tax due, on or 
before this date. 

October 25—— 

Coal mine owners’ royalty tax due on or before 
this date. 

Gasoline distributors’ statement to state oil 
spector due on or before this date. 

Gasoline tax due on or before this date. 

On or before this date of each year the county 
assessor certifies to the county superintendent 
of schools the assessable valuation of all prop- 
erty within each schoo! district. 

On or before this date of each year the county 
assessor certifies to the clerk of each city and 
town the total valuation of assessable property 
within each city and town. 

Report of motor fuel deliveries made during the 
preceding month required of all common car- 
riers on or before this date. 

October 31 

Ore buyers licenses expire on this date. 








in- 








CONNECTICUT 
October 1 
d payable State treasurer may add to the amount of in- 
in Febru- come tax 25 per cent of such amount upon fail- 
the year ure of any corporation to pay the tax on Sep- 
zent after tember 1. 


General assessment date and lien date for prop- 
erty taxes. 


xes meets Returns for property taxes due in Fairfield, An- 














respective sonia and Hartford. 
ednesday Motor boat owners’ property tax return due. 
Appeal to Board of Relief in New Haven due first 
business day in October or at any adjourned 
meeting within 20 days. ‘ 
Gasoline tax due from distributors. 
Motor vehicle junk yards. Annual license re- 
fertilizers newable. 
October 8 
fertilizers New Britain. Last day for filing list of taxable 
property. 
mporters) October 10—— 
Cigarette distributors—monthly (inventory) report 
due. due. 
irterly re- Theatre reports due. 
October 14 
to make New Britain. Last day to pay second install- 
ment of property tax. 
e fee due. October 15 
o 3/12 of Gasoline distributors’ reports due. 
DELAWARE 
October 1 
f sales by Last day upon which franchise taxpayers may 
appeal to the State Tax Board. 
| New Castle County property taxes paid before 
thly report this date are subject to a 5 per cent discount. 


Last day for payment of Kent and Sussex County 
property taxes without penalty. 

Fourth quarterly installment of railroad tax due. 

Monthly alcoholic beverage report due. 

October 15 
Last day to file alcoholic beverage report. 
Gasoline filling station report due. 

October 25 
Quarterly warehouse reports due. 

October 31 
Gasoline tax report and tax due. 


ionthly re- 





and 


turn 








DISTRICT OF COLUMBIA 
October 10 
Alcoholic beverage statements due. 


t due. 





FLORIDA 
October 1 
All license fees payable except as otherwise pro- 





t with the 


ithly. vided by law. 

Corporate report and franchise tax delinquent. 
ecision on “xpress companies’ gross receipts returns and tax 
fore it, on _ due. 

Hotels, etc.—license due. 
¢ Commis- Ice cream manufacturers license due. 

‘ty in the Insurance agents license due. 
it its true Licenses not otherwise specified issued at half rate 
expire on this date. 
report on Real estate brokers license due. 
Restaurant license due. 
Slot machine license due. 
ts on this Sponge fisheries license due. 


Tax collection agency license due. 








STATE TAX CALENDAR 


October 10 
Lime kiln reports and fees due. 
Gasoline inspection fees and reports due. 
October 15 
— store monthly reports and gross receipts tax 
ue. 
Gasoline sales and storage reports and taxes due. 
October 31 
Fresh water fish dealers’ reports due. 
Auto transportation mileage tax reports due. 



























GEORGIA 


October 1 
Native gold purchasers copy of register due. 
Insurance agents statement due. 

Phosphate deposits reports due. 
Phosphate deposits tonnage tax due. 
Motor carriers’ mileage tax due. 

October 3 
Malt extracts and malt products returns due. 
Soft drink syrups returns and taxes due. 

October 5 
Dealers and distributors of oysters and shrimp re- 

ports due. : 

October 10—— 

Soft drink syrups returns and taxes delinquent. 
October 15 
Carbonic acid gas reports and taxes delinquent. 
Dairy manufacturing plants, dairy products, cream 

testers, etc., taxes due. 

October 20 
Gasoline reports and taxes due. 

October 30—— 

Motor carriers’ monthly report due. 

















IDAHO 
October 1 


At the time of filing a certified copy of articles 
of incorporation of any domestic corporation 
when filed on or between the 1st day of October 
and the 3lst day of December, in any year, a 
sum equal to three-fourths of the annual li- 
cense tax is payable. 

Personal property coming into Idaho between july 
lst and this date is assessed at one-half of its 
full cash value. 

October 10 

Monthly report of dealers in dairy products sub- 
stitutes due. 

Beer excise tax and report due. 

October 1-15 

Auto transportation companies file quarterly state- 
ment with and pay tax to Department of Law 
Enforcement between these dates. 

October 15 

On or before this date each year public utilities 
supplying water for irrigation, etc., are required 
to file with the Public Utilities Commission of 
Idaho, a list of all its power consumers with the 
amount of power used by each. 

Report and license tax of electric generating com- 
panies due. 

Retail sales tax and return due. 

Gasoline dealers’ report and tax due. 

Electric light and power companies’ report and 
kilowatt tax due. 














ILLINOIS 
October 5 


Cold storage warehouse monthly report of food 
held in storage due. 
October 15 
Petroleum products inspection fees for August due. 
Retailers’ occupation (sales) tax reports and taxes 








due. 

Alcoholic beverage tax return of manufacturers 
and importing distributors due between Ist and 
15th of each month. 

October 20—— 

Last day for distributor of motor vehicle fuel to 
make monthly return and to pay tax. 

Last day for non-distributors to file monthly motor 
fuel monthly return and to pay tax. 

Last day for registered brokers to make return 
of sales of motor fuel. 

October 30 

Last day for carriers to file monthly report of 
motor fuel delivered during previous month. 





INDIANA 
October 1 


Employment agency reports due. 
Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 
October 10—— 
Petroleum oils inspection fees due. 
October 15 
Bank and trust company reports due. 
Quarterly return and payment of gross income 
tax due. 
Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 
Imitation condensed milk tax due. 
Common carriers’ gasoline reports due. 
October 20—— 
Bank and trust company taxes and building and 
loan association reports and taxes due. 











October 25 
October 31 


October 1 


October 20 


October 1 


October 10 
October 15 


October 25 


October 1 
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Gasoline dealers’ reports and taxes due. 





Petition for review before State Board of 
Commissioners due. 


Tax 


IOWA 


Annual corporation report: Any corporation which 
fails to make the report and pay the annual 
fee (on or before August 31), in addition to 
the annual fee of $1, incurs a penalty of $1 
beginning with the month of Suptamier and 
an additional penalty of $2 for the month of 
October. 

Davenport taxes become delinquent on this date 





annually. 
General property taxes (second half) are delin- 
quent if not paid to county treasurer before 


this date and penalties are imposed. 


October 6—— 


Cold storage plants make quarterly return to De- 
partment of Agriculture on or before this date. 





Last day to file quarterly retail sales tax return 
with and to pay quarterly retail sales tax to 
State Board of Assessment and Review. 


KANSAS 





Motor vehicle registration fees reduced to 25 per 
cent. 





Oil inspection reports due. 





Butter manufacturers’ tax due. 

Ice cream manufacturers’ tax due. 

Milk condenseries’ tax due. 

Second installment of income tax for calendar year 
corporations due. 

Motor carrier reports and fees due; lien attaches. 





Gasoline reports and taxes due. 


KENTUCKY 





Second half of ad valorem taxes in cities of sec- 
ond class due. 

All taxes in cities of the third class bear 8 per 
cent interest from this date. 

Last day for gas, water, ferry, bridge, street rail- 
way, express, electric light, electric power, tele- 
graph, press dispatch, telephone, turnpike, pal- 
ace car, dining car, sleeping car and chair car 
corporation to file return with city assessor of 
first and second class cities without payment of 
fine and penalty. 

October 5 

Employment agency reports due. 

October 10 

Refinery monthly report due. 

Monthly excise tax report of blenders and recti- 
fiers of distilled spirits and excise tax due. 
Monthly alcoholic beverage report of hotels, res- 

taurants and clubs due. 

Breweries and manufacturers of beer and wine 
= monthly report and pay barrel tax on this 

ate. 
October 15—— 
Motor carrier 
Motor carrier 


October 20— 
Oil production tax due. 
Crude petroleum transporters’ monthly report due. 


October 31 








operators’ reports due. 
mileage tax due. 











Gasoline reports (except refinery reports) and 
taxes due. 
LOUISIANA 
October 1 
Personal property tax forced payments may be 


made after this date. 
Franchise tax return and tax due. ’ 
Monroe city personal property taxes delinquent. 


October 5—— 
Wholesale fish dealers’ report due. 


October 10—— 
Auctioneers to pay duty in city of New Orleans. 
Oyster severance tax report due. 
Shrimp severance tax report and tax due. 
Returns from shrimp freighters and ice boats due. 
Reports of imported gasoline due. 
Parish gasoline tax reports and tax due. 
Reports and tax on imported kerosene due. 
Reports of imported alcoholic beverages due. 





October 15 
Dairy products ns reports and taxes due, 
but delinguent November 14. 


Carriers’ report of gasoline transported due. 
— report of alcoholic beverages transported 
ue. 


October 20 
Gasoline tax report and tax due. 

Kerosene tax report and tax due. 
Alcoholic beverage tax report and tax due, 
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October 30 
Oyster severance tax due. 
Public utility license tax report due. 
Severance tax reports of gross production 
taxes due. 
Severance tax reports by purchasers and dealers 





and 


due. 
MAINE 
October 1—— ; ' 
Franchise tax becomes delinquent and_ subject 


to an action of debt. — ; 
Property taxes levied in unorganized 


townships 
are due on or before this date. 


| 
| 


Property in unorganized townships may be sold | 


for taxes after this date. 
Small loan agency monthly reports due. 
Licenses to dealers in deer skins and deer heads 
may be issued. 
Gasoline tax due. 
October 10—— 
Inspection fees for packing of foods due. 
Sardine packing inspection fees due. 
October 15—— 
Gasoline tax sales report due. 


MARYLAND 
October 1—— 


Valuation of real and tangible personal property 


subject to taxation in Baltimore City on this | 
date, as appears from assessment books, con- 
stitutes basis of assessment and levy of taxes 


by such city for next ensuing fiscal year. 

lf any person upon whom interrogatories are 
served neglects or refuses to answer within ten 
days, Appeal Tax Court is required to 
property on best information and 
adding 20 per cent penalty; additional 


assess 


assess- 


ment may be abated by Appeal Tax Court before | 


this date. 





Return of income for excise tax on income re- 
ceived from foreign fiduciaries due before this 
date. 

October 5 


Last day to file monthly account of tobacco sales 
on or through Baltimore market. 
Last day to file cold storage warehouse monthly 
report, 
October 10—— 


Last day to file monthly statement or declaration | 


of insurance brokers, agents, or solicitors. 


last day to make returns and pay distilled spirits | 


tax. 
Last day to pay admissions tax. 
October 15—— 
Milk control fees due. 
October 31— 

Last day to file dealers’ report and pay tax on 
gasoline sold or used during next preceding cal- 
endar month. 

Last day to file beer tax report and pay tax on 
beer sold during preceding month. 


last day to pay cosmetics tax. 
MASSACHUSETTS 
October 1—— 
Personal income tax due. 
Property taxes (second installment) due. 


Part of property tax separately assessed on mort- | 


gagee and mortgagor and remaining unpaid may 
be paid by either. 
Small loans dealers’ license fees due. 

Interest attaches to personal income tax after due 
date. 
October 10 
Alcoholic beverage excise tax return and tax due. 

October 15—— 
Cold storage warehouse reports due. 
Motor fuel distributors’ return and tax due. 
October 20—— 
Income (excise) taxes, including security dealers 
and shipowners, due within 30 days of tax bill, 
but not before October 20. 
Public utility taxes due thirty days after date of 
tax bill, but not later than October 20. 





MICHIGAN 

October 

County boards at their October meeting hear ob- 
jections to levies. 





October 1 
Last day to pay commission merchants license 
fee. 
Severance tax and reports due. 
Chain store licenses issued on or after this date 


at half yearly rate. 
October 5 
Gasoline: Common carriers’ statements due. 
October 10—— 
Fur dealers: 
Common and 
due. 
October 15 
Monthly sales tax and return due. 
October 20 
Gasoline: 
tax due. 
Severance tax and reports delinquent. 





Last day to make monthly report. 
contract carriers’ monthly report 








Wholesale distributors’ statements 


judgment, | 


and | 


| October 10 











| October 30 


THE TAX MAGAZINE 


MINNESOTA 
October 5—— 
Cold storage warehouse reports due. 
October 10—— 


Live stock commission merchants’ statements 
October 15—— ; 

Gasoline tax and fees due. 

Oil inspection fees due. 

Interstate carriers’ truck mile tax and report due. 


due. 


MISSISSIPPI 
October 1 - 

Oyster, sea food, etc., monthly inspection tax is 
due on this date. 

Admission (amusement) tax and report is due be- 
tween the Ist and 10th of each month. 

Oyster packers and canners file sworn statement 
on this date as to the number of barrels of oys- 
ters purchased and caught during the preceding 
month. 

On or before this date the collector shall mail to 
each privilege taxpayer holding an annual li- 
cense and whose license will expire in November 
a notice thereof and a renewal blank. 

Corporations which fail to file report and pay a 
fee to the factory inspector on this date or 
within 60 days after being notified become sub- 
ject to a penalty. 

Failure to register factory with the State Factory 
Inspector by October 1 or within 60 davs after 
being notified; money penalties accrue. 

October 5—— 

Wholesale oyster and sea food dealers file monthly 

report on this date. 





Every dealer in motor vehicles shall file a monthly 
report with the tax collector on this date. 


Admission (amusement) tax and report is due 
between the Ist and 10th of each month. 

Motor vehicle monthly mileage tax reports are 
due on or before this date. 

October 15—— 

Retail dealers in gasoline file monthly report on 
this date. 

— gross sales tax and report due on this 
date. 

Distributors and wholesale dealers of gasoline 


file monthly report and pay monthly tax on this 
date. 

Common carriers must file monthly report, on 
this date, of gasoline and oil delivered by them. 


MISSOURI 
October 1—— 
Kansas City property taxes delinquent. 
Public utilities not paying one-half of property 


taxes subject to distraint. 
Corporations which register on this date or within 
30 days thereafter pay a $25 registration fee. 
Express and railroad corporations annual reports 
to Railroad and Warehouse Commissioners due. 
October 10—— 
Private car property tax delinquent, 


| October 15—— 

Gasoline: Statement of distributors and dealers 
| due. 
October 25—— 

Gasoline: Tax due. 


—distributors’ and dealers’ reports of gasoline 
received due. 
—transporters’ statements due. 
October 30 
Mining statement and inspection fees due. 
October 31 
Last day for 1 per cent discount on second class 
city property taxes. 
Soft drink report due. 
Manufacturers’, wholesalers’ and dealers’ tax due. 








MONTANA 





October 1 
‘Taxidermists’ reports are due. 
Oleomargarine dealers’ license fees are due. 

October 10 
Creameries, butter, cheese, or ice cream factories’ 

reports are due. 

Milk or cream buying stations’ reports due. 

October 15- 
Railroads and common carriers file monthly report 

on or before this date with State Treasurer and 
State Board of Equalization of gasoline deliv- 
ered in state. 

Dealers’ monthly gasoline tax and report due to 
State Board of Equalization on or before this 
date. 

Alcoholic beverages, brewers and 
monthly report and excise tax due. 

October 20 
Oil producers’ additional 

tax due. 








wholesalers’ 





license tax report and 





Oil producers deliver quarterly license tax report 
= State Board of Equalization on or before this 
date. 

Coal mine operators’ and dealers’ quarterly license 
tax and report due to State Treasurer on or 
before this date. 
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Cement dealers, manufacturers and importers myst 
file quarterly license report with and pay quar. 
terly license tax to State Treasurer on or before 
this date. 

October 31 

Public warehousemen’s reports are due. 





NEBRASKA 





October 1 

The city clerk of Lincoln delivers the tax list t 
the city treasurer. 

Quarterly reports from game and fur farms due, 

Last day to file gross earnings report of express 
companies. 

Manufacturers and distributors of alcoholic liquor 
at wholesale must make a return with the 
Liquor Control Commission between the first 
and fifteenth of each month showing amount oj 
liquor manufactured and sold during the pre. 
ceding month. 

October 5 

Reports of public grain warehouses due. 

October 6—— 
Quarterly reports of cold storage warehouses due. 
October 10 
Employment agencies’ reports due. 
Railroad monthly reports of passes due. 
October 15 

— and taxes of retail imitation butter dealers 
ue. 

Gasoline dealers’ reports and taxes due. 

Gasoline carriers’ reports due. 











NEVADA 

October 1 ; : 

Quarter of certain county licenses begins. 
Petroleum products report and fees due. 

First Monday 











Ten days later, affidavits of tolls for roads and 
bridges due. 
October 25 
Gasoline (motor vehicle fuel) dealers’ and users’ 


reports and taxes due. 


NEW HAMPSHIRE 
October 1 
Lien on real estate for 1933 and 1934 expires. 
Gasoline distributor’s monthly tax due. 
October 2 
Registration fee for balance of year is $1.00. 
October 10-—— 
Monthly report of agents of unlicensed fire in- 
surance companies due. 
Monthly report of manufacturers and wholesalers 
of beverages due. 
Monthly report of foreign 
wholesalers of beverages. 
Monthly beverage report and fee of on-sale and 
off-sale permittees due. 
October 15 
Taxes payable by railroads, telephone, telegraph 
and express companies, gas and electric utility 
eee to the State Tax Commission are 
ue. 
Monthly report of gasoline distributors due. 
October 25 
Quarterly report due. 








manufacturers and 








NEW JERSEY 
October 1 
Assessors begin making assessments of real and 
personal property. 
All property assessed as of this date for general 
property tax purposes. 
On or before this date 
tax. 
October 5 
Cold storage warehouses file report. 
October 10 
Operators of interstate busses file monthly state- 
ment on or before this date. 
Operators of motor busses, within the limits ol a 





distributors pay gasoline 











“municipality,” file a statement and pay the 
gross receipts tax on or before this date. 
October 15 
Manufacturers, distributors, transporters, storers, 


warehousemen and importers of alcoholic bev- 
erages reports due. 
October 31 

Distributors of motor vehicle fuel file monthly 
reports on or before this (last business day 0! 
month) date. : 

Transporters of gasoline must, within 30 days alter 
the close of each month, furnish a statement, 
to the State Tax Commissioner, of all deliveries 
to points within or without New Jersey. 





NEW MEXICO 
October 1 
Motor vehicle property tax return due. 
First Monday 
State Tax Commission 
express companies. 
October 15 
Third installment of income tax due. 
Gross income (occupational) taxes and reports due. 








completes assessment 0! 
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Third Monday 
Application for review of express company as- 
sessments due before this date. 
October 20—— 
Pipe line license fees due. 
Motor carrier reports and taxes due. 
October 25 
Gasoline distributors’, retail dealers’ taxes and re- 
ports due, taxes and reports on gasoline pur- 
chased from unlicensed distributors and dealers 
due, carriers’ reports due. 





NEW YORK 





October 1 
Demand for notice of village assessments due. 
Lien date for second half of New York City taxes. 
New York City assessment date. 

Second half of New York City real property taxes 
due (delinquent November 1). 

October 5 
Cold storage warehouse monthly report due. 

October 15 
Last day for payment of final one-quarter of 

personal income tax where returns are based 
on calendar year (Due 15th day of sixth month 
after month in which return is due if based on 
fiscal year). 

October 31 
Real estate brokers’ and salesmen’s licenses expire. 











NORTH CAROLINA 





October 1 
County taxes on property are due. : 
One and one-half per cent discount period on 


property taxes expires. 
Franchise tax of railroad corporations due on this 
date (or within 30 days after notice). 
Quarterly reports of installment paper dealers due. 
First Monday 
All taxes assessed by any county become due on 
this date. 
October 10 
Ice cream manufacturers’ reports due. 
Alcoholic beverage excise tax is due on or before 
the 10th day of each month. 
October 15 
Gasoline tax 
quarter due. 
Gross sales return and tax due on or before this 
date where sales are reported on a monthly 
basis. 
October 20 
Gasoline tax and report due. 
October 31 
The Tax Collector shall attend, at least one day 
in October, at some place in the township. 
Telephone company quarterly reports an 
ilege tax due 30 days after October 1st. 











refund application for preceding 








priv- 


NORTH DAKOTA 
October 1—— 
Cigarette stamp tax reports due. 
Oil inspection reports and fees due. 
Applications for gasoline tax refunds may be filed. 
Dealers required to register used cars. 
Motor vehicle registration fees reduced 75 per cent. 
Corporate charters subject to forfeiture for failure 
to file annual report of corporate existence with- 
in 60 days after notice. 
Tractor fuel oil report and fee due. 
October 6—— 
Cold storage warehouse reports due. 
October 10—— 
Oil inspection fees delinquent. 
Grain warehouse reports delinquent. 
rractor fuel oil fees delinquent. 

October 15 
Second half of real estate taxes delinquent. 
Gasoline reports and taxes due. 

Second half of mutual and co-operative telephone 
company taxes delinquent. 

taeetate motor carriers mileage report and taxes 
ue. 

October 20—— 

Surety liable on oil dealers’ bonds. 

October 31 
Cream station and dairy monthly reports due. 
Grain warehouse reports due. 








OHIO 
October 1 
Last day on which damages to real property by 
fire, flood, etc., constitute valid deductions from 
new tax list. 
October 5 
Last day for employment agencies to file monthly 
report. 
October 6 
Last day for cold storage warehouse corporations 
_ to file report. 
First Monday 
Amount of gross receipts of cooling, electric light, 
express, gas, heating, messenger, natural gas, 
pipe line, signal, telegraph, telephone, union 
depot, water transportation and waterworks cor- 
porations certified to auditor by tax commission. 
Time for hearing on assessment closes. 





















October 10—— 


October 14—— 


October 15—— 


October 20—— 


October 30—— 


October 31 





STATE TAX CALENDAR 


Assessment date for railroads, including street, 
suburban and interurban railroad corporations 
for excise tax. 


Admissions tax reports and payments due. 
Alcoholic beverage tax reports due. 


Upon request of tax commission, attorney general 

is — to apply for injunction against cor- 
orations having failed to pay franchise tax. 

f time has been extended for payment of tax, 
application for injunction to be made 90 days 
following closing of extended time. 

Tax commission certifies list of delinquent cor- 
porations, failing to pay franchise tax for ninety 
days after psc Al time, to secretary of state 
for cancellation of certificate to do business in 
Ohio. If time has been extended for payment, 
certification to be made 90 days following close 
of extended time. 


Monthly reports of unregistered dealers in motor 
vehicle fuels due. 
Use tax returns and payments due. 


Last day to pay last half of personal a od 
taxes where time has been extended from Sep- 
tember 20. 

Last day without penalty for dealer to report sales 
or taxable use of motor vehicle fuel during pre- 
ceding calendar month. 

Private motor carriers’ 
emergency tax due. 


monthly report and 


Transportation companies, including pipe lines, re- 
port all deliveries of motor vehicle fuel in Ohio 
during preceding calendar month. 





Upon request of tax commission, attorney general 
is required to commence quo warranto proceed- 
ings against public utilities, which without law- 
ful extension of time have failed for 90 days to 
file proper returns. 

Upon request of tax commission, attorney general 
is required to file injunction against public 
utilities which without lawful extension of time 
have failed for 90 days to file proper returns. 

Last day to file monthly fishing report. 

Auditor of state completes charging excise tax 
against cooling, electric light, express, gas, 
heating, messenger, natural gas, pipe line, sig- 
nal, telegraph, telephone, union depot, water 
transportation and water-works corporations. 

Day on which tax commission certifies to secre- 
tary of state for cancellation of articles, a list 
of public utilities, which without lawful exten- 
sion of time have failed for 90 days to file 
proper returns due on Aug. 1. 

Gasoline tax for preceding calendar month due. 


OKLAHOMA 





October 1 
= production tax and report on oil and gas 
ue. 
Annual report of public utilities due. 
Excise tax on petroleum report and tax due. 
October 5 
Reports from mines (other than coal) due. 
October 10—— 
Report of manufacturers of non-intoxicating alco- 
holic beverages due. 
Report and tax of wholesalers of non-intoxicating 
alcoholic beverages due. 


October 15—— 
Gasoline tax and reports due. 
Taxes become a lien on real estate as between 
grantor and grantee. 
Gas pipe line reports of daily meter readings due. 
a report and tax of motor vehicle carriers 
ue. 


October 20—— 
Monthly sales tax and report due. 
Reports from coal mines due. 


October 30—— 

Cotton manufactories gross production quarterly 
return and tax due. 

— report of purchasers of oil and gas due. 
ross production tax and report on asphalt and 
ores due. 

October 31 

Fur dealers’ report. due. 








OREGON 


October 1 

Medicinal stock foods license fee due annually 

on or before this date to State Department of 
Agriculture. 

Second installment of the excise (income) tax due 
on or before six months after payment of the 
first installment. (First installment is payable 
on or before April 1st in the case of corporations 
paying taxes based on calendar year, or 90 days 





after expiration of fiscal year in the case of 


fiscal year corporations). | : 

Second installment of intangibles income tax (half 
4 total annual tax) is due on or before this 
ate. 












October 15 


October 1 


October 31 


October 10 
October 15 


October 1 


October 5 


October 31 





tre 
mn 
cn 


Special motor carriers’ monthly fee due. 


October 10—— 


Oil well license tax and report due on or before 
this date to county treasurer. 





Fish poundage fee and report and meat dealers’ 
report due on or before this date. 

Gasoline tax and report due to Secretary of State 
on or before this date. 


October 20—— 


Alcoholic beverage excise tax and report due. 
Motor carriers’ tax due on or before this date. 


PENNSYLVANIA 





Annual license fee for investment business due. 

Four per cent penalty accrues on delinquent taxes 
in cities of the first class. 

In cities other than cities of the first class, the 
treasurer sues on this date to recover the mer- 
cantile license tax (due September 1). 

Penalty accrues on delinquent property taxes for 
school districts of the second, third, and fourth 
classes. 

Penalty accrues on property taxes for second class 
townships. 


October 15—— 


Liquor manufacturers’ report and tax due. 





Monthly reports and tax payments of distributors 
— carriers of liquid fuels (for preceding month) 
ue. 
In cities of the second class, the fourth install- 
ment of taxes becomes delinquent. 


RHODE ISLAND 





Gasoline distributors’ monthly tax due. 





Gasoline distributors’ monthly report due. 


SOUTH CAROLINA 





Corporate charter of domestic corporations are 
annulled if the franchise tax is not paid on or 
before this date. 

Alcoholic beverage permittees commencing busi- 
ness between Seeder 1 and December 31 need 
only pay % permit fee. 


October 1-10—— 


Admissions to amusements return and stamp tax 
due between these dates. 

Power tax and report of public utilities due be- 
tween these dates. 


October 4—— 


Fisheries monthly stamp report due not later than 
this date. 





Fishing license tax report is due within 5 days 
of the end of each calendar month. 

Oyster or clam shuckers stamp report must be 
mailed on or before the Sth day of each suc- 
ceeding month, 

Sturgeon, caviar or shad dealers file a report 
within 5 days of the end of each month. 

Tobacco warehousemen required to file statement 
on or before the 5th day of each month. 


October 20-—— 


Gasoline tax and report of distributors, dealers, 
importers and storers due on or before this date. 





All motor vehicle registration applications must be 
filed on or before this date annually. 

Annually on or before this date all owners of 
motor vehicles are required to procure licenses 


SOUTH DAKOTA 


October 1 
Warehouse reports due. 
Motor vehicle registration fees reduced to one 
fourth. 
October 10—— 
Employment agency reports due. 
Motor carrier reports and taxes due. 
October 15—— 
Inspector of petroleum products may require re- 
ports. 
Gasoline reports and taxes due. 
Monthly sales tax report and tax due. 





TENNESSEE 
October 1 


Telephone companies privilege tax is 
nually on or before this date. 

Final action must be taken and certified by the 
State Board of Equalization not later than 
October ist, for the current year. 

October 5—— 

Quarterly west of oils and volatile substances 

due on or before this date. 
October—First Monday—— 

All property taxes: State, county and municipal, 
are payable the first Monday in October in each 
year, except taxes of municipal corporations 
which, under existing laws, are authorized to 
collect their own taxes on property, privileges 
and polls. 





due an- 

























































































































































































































































































































































































































































October 15 

Last day on which to file quarterly report of oils 

and volatile substances. Report is filed with 
the Comptroller of the Treasury. 

October—Third Monday—— 

On or before this date the State Board of Equali- 
zation shall certify to the Railroad and Public 
Utilities Commission the valuation fixed by the 
Board after review of public utility property 
assessments by the Railroad and Public Utilities 
Commission. The action of the State Board of 
Equalization in fixing the valuation of public 
utility property shall be final. 





TEXAS 
October 1—— , . 
Express companies’ public utility report and tax 
due. 


Car companies’ public utility report and tax due. 
Cigarette tax: Wholesale dealers’ report of drop 
shipments due. 
Freight car companies’ 
tax due. 
Terminal companies’ 
due. 
Telegraph companies’ public utility report and tax 
due. 
—e companies’ public utility report and tax 
ue. 
Gas, light, power and water companies’ public util- 
ity report and tax due. 
Sulphur production report and tax due. 
Report and tax of textbooks publishers due. 
Report of emigrant agents due. 
Report and tax of commercial agencies due. 
General property taxes due. 
October 15—— 
Cigarette tax: Wholesale dealers’ 
shipments due. 
October 20-——— 
Gasoline taxes and reports due. 
October 25 
Monthly report and tax of cement distributors due. 
Natural gas production report and tax due. 
Oil production reports and taxes due. 


public utility 


public utility report and tax 


report of drop 





October 30—— : : 
Oil production report: Oil withdrawn from stor- 
age ; 
Oil carriers’ report due. 
October 31—— 


Last day for express companies to file report and 
pay tax to avoid penalties. 


UTAH 
October 1—— 
Gasoline distributors’ and retailers’ license fee due. 
October 5—— 
Monthly report of cold storage warehouses due. 
October 10—— 
Monthly report of dealers in 
of alcoholic beverages due. 
Carriers’ report of motor fuel deliveries due. 
October 15—— 
Monthly gasoline tax and report due. 
Sales tax and return due. 
Gross ton mile return and fees due on commercial 
motor vehicles. 


and manufacturers 


report and | 


BOARD OF TAX APPEALS DECISIONS 


| VERMONT 
October 1 

National bank deposits taxed. 

Report of national bank deposits to Commissioner 

ue within twenty days. 

Annual report of car companies due. 

Commissioner prepares list for state and county 
taxes. 

Quarterly reports of creameries, cheese factories, 
condensaries and receiving stations due within 
tive days from this date. 

October 15 

Corporation income (franchise) tax: Third quar- 
terly instalment of tax based on calendar year 
is payable to Commissioner of Taxes on or 
before this date. 

- of railroad taxes for period ending June 30 
ue. 

Half of taxes levied on domestic steamboat, car 


or transportation companies for period ending 
June 30 due. 








period ending June 30 due. 

Express and telegraph companies pay franchise tax 
to Commissioner of taxes annually on or before 
this date. 

October 21 

Report of national bank deposits due. 





VIRGINIA 
| October 1 
Property taxes to be paid by car companies, car 
trusts, mercantile corporations, express com- 
panies, pipe line transportation companies, rail- 
way, canal, steamboat, steamship and other 
floating property, telegraph, telephone, water, 
heat, light and power companies on or before 
this date. 

Property taxes of railway and canal corporations 
due on or before this date or within 30 days 
after receiving the certified copy of assessment. 

License period for fishing for scallops or clams 
begins. 

Scallops or clam fishing license due. 

Telegraph and telephone company license tax due. 

Gross receipts taxes of canal and railroad corpora- 
tions, electric, gas, heat, light, power and water 
corporations, express corporations, pipe line 
transportation companies, sleeping car, parlor 
car and dining car companies, steamboat and 
steamship corporations and telegraph and tele- 
phone corporations due. 

— vehicle carriers’ road tax and appraisal tax 

ue. 

Appraisal tax of all utilities except canal, express, 
railroad and steamboat and steamship corpora- 
tions due. 

October 1-October 10—— 

Oyster purchasers’ inspection fee due. 
Medicine, salve, liniments, ete., vendors’ 
due. 
October 10 

Tobacco warehouse report due. 

Beer excise tax and report of beer sold during pre- 
vious month due on or before this date. 





reports 














Board of Tax Appeals 


Significant Decisions of the 





was not a capital net loss. 


Ilalf of taxes levied on telephone companies for | 
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Beverages of not more than 3.2 per cent alcoholic 
content excise tax and report of beverages sold 


during previous month due on or before this 
date. 


October 20—— 
Gasoline statement and tax due. 


WASHINGTON 





October 1 
Fish hatchery reports due. 
Fur dealers’ reports due quarterly. 
Game farm reports due. 

Auto transportation company reports and fees to 
Director of Public Works due October 1-15. 
October 15 

Butter substitutes reports and taxes due. 

Compensating tax and return due. 

Gasoline reports and taxes due. 

Auto transportation company reports and fees to 
Director of Public Works due October 1-15. 





WEST VIRGINIA 
October 1 ee 
rhird installment of public utilities’ 
on calendar basis due. 
October 2 : , 
Last day for auditor to mail supplemental notice 
for franchise taxes to delinquent corporations. 
October 10—— 
Petroleum dealers’ reports due. 
Brewers’ and beer distributors’ monthly report and 
excise tax due. 
October 15 
Retail sales tax and return due. 
October 30—— 
Gasoline tax and reports due. 


Third quarterly report and payment of business 
and occupation tax due. 





privilege tax 








WISCONSIN 





October 1—— 
Motor carrier quarterly flat tax due. 


Monthly report of cold storage warehouses due. 
October 10—— 


Alcoholic beverages monthly reports due. 
October 15 


Motor carrier flat or mileage tax quarterly re- 
ports due. ; 
Second half of tax on railroad, telegraph, express, 
and sleeping car companies is due. 
October 20—— 
Gasoline dealers must file monthly report and pay 
tax. 
October 30 


Transportation company gasoline tax reports due. 








WYOMING 
October 10—— ; 
Carriers monthly gasoline tax and report due. 
October 20— 
Motor carrier compensatory tax and report due. 












sustained upon the liquidation in the amount of $441,251.98 


The shares of stock in the com- 


pany were utterly worthless long prior to 1923.—Walter B. 





























































































































Basis for Computing Gain or Loss—Ordinary Loss Dis- 
tinguished from Capital Loss.—(1) In the recapitalization of 
a corporation in 1923 the petitioner received 125,000 shares 
of class A stock and 250,000 shares of new no par common 
stock in exchange for 100,000 shares of old no par common 
stock, and later in 1923 sold the 125,000 shares of class A 
and 20,000 shares of the new no par common stock for 
$2,250,000 cash. It is held that the basis for computing 
gain or loss on the sale is the cost of the 100,000 shares of 
old no par common stock properly apportioned to the 
shares sold. 

(2) The petitioner had in his employ E. F. von Wett- 
berg. Beginning in 1913, the petitioner advanced funds to 
von Wettberg for the purpose of marketing tire chains and 
other automobile accessories through hardware stores. 
In 1914 the business was incorporated with a capital stock 
of $25,000, consisting of 250 shares of $100 par value each. 
The stock was issued in the name of von Wettberg and 
others who immediately endorsed the certificates in blank 
and turned them over to the petitioner. The petitioner con- 
tinued to advance funds to von Wettberg to be used in the 
business. The net amount of his advances to von Wett- 
berg up to the close of 1923 was $441,339.48. The company 
was liquidated in 1923 and $87.50 was paid to the petitioner 
in full settlement of his advances. It is held that the loss 





Lashar v. Commissioner, Dec. 9440 [CCH]; Docket No. 
37883. 
Murdock, dissenting: “I think the reasoning of the pre- 


vailing opinion upon the first point is unsound in that it 
fails to consider the correct method of determining tlic 
basis to which the petitioner is entitled. The petitione: 
acquired 5,000 shares of $100 par common of the American 
Chain Co. for $125,000 by purchase on December 31, 1915. 
He acquired another 5,000 shares of the same stock, to- 
gether with 20,000 shares of preferred, on January 3, 1916, 
by transferring certain property to the American Chain Co. 
in exchange for the shares. The cost and basis for these 
shares was the fair market value of the property exchanged 
for them. That cost should be allocated between the com 
mon and preferred in proportion to the total fair market 
value of each received. The part allocated to the preferred 
is not used further in the present computation. The part 
allocated to the common, together with $125,000, the cost 
of the first 5,000 shares, forms the total basis of the 100,000 
no par shares which the petitioner exchanged in 1923. It 
may be that the record does not show all of the values 
necessary to this computation. In that event the result 
reached in the prevailing opinion may be proper, because 
the Commissioner seems to concede that the basis of the 
100,000 shares should be at least $1,000,000.” 


(Continued on page 569) 
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September, 1936 


Administration Sees No Need 
for Additional Taxes 


N August 13 a letter to President Roosevelt 

from Secretary Morgenthau was made public 
in which, replying to the President’s previous re- 
quest for a statement on the matter of taxation inci- 
dent to revenue needs, the conclusion was presented 
that no new taxes and no increases in tax rates are 
necessary. 

Secretary Morgenthau stated that due to business 
improvement the yield from existing taxes is steadily 
increasing, that total revenue from sources other 
than the invalidated processing taxes in the last 
fiscal year substantially exceeded estimates, and that 
with continued recovery a yield adequate to cover 
the expenditures of Government and to reduce the 
public debt is in prospect. Tax revision, however, 
for purposes other than additional revenue, was 
recommended. 


The text of Secretary Morgenthau’s letter follows: 


August 10, 1936 
Dear Mr. President: 

At your request the Treasury Department since the ad- 
journment of Congress has been giving careful attention 
to the adequacy of the tax structure to meet the revenue 
needs of the Government and generally to the desirability 
of additional tax legislation. 

We have reached the conclusion that no new taxes and 
no increases in present tax rates are necessary. Due to 
continued improvement in business conditions the yield 
of existing taxes is steadily increasing. Total revenues 
from sources other than:the outlawed processing taxes in 
the fiscal year 1936 were substantially higher even than our 
estimates of last January. In addition, the tax structure 
was strengthened by the Revenue Act of 1936, which con- 
stitutes a major improvement in our tax system. With 
continued recovery, we are steadily approaching a revenue 
yield which will be entirely adequate to cover the ex- 
penditures of Government and to reduce the public debt. 

Any changes in the tax structure should, therefore, not 
be in the direction of increased taxes. But this very situa- 
tion makes it possible and timely for us now to consider 
revision of the tax laws with the purpose of removing any 
inequities or unnecessary administrative difficulties that 
may be inherent in the law and abating or modifying taxes 
that create unfairness to consumers or to trade or have 
other disadvantages which outweigh their revenue yield. 

I suggest the desirability of your asking Senator Harrison 
and Representative Doughton of the Joint Committee on 
Internal Revenue Taxation to discuss with you the ad- 
visability of undertaking soon a thorough examination of 
the tax laws with the object of making improvements of 
the character I have outlined. 

It goes without saying that we shall be very glad to put 
the staff of the Treasury Department at the complete 
disposal of the Committee. 

Respectfully, 
H. MorcenTHAU, Jr. 
Secretary of the Treasury. 


In accordance with the recommendations made by 
Secretary Morgenthau, the President on August 13 
conferred with Senator Pat Harrison, Chairman of 
the Senate Finance Committee, and with Congress- 
man Robert L. Doughton, Chairman of the Ways 
and Means Committee of the House of Representa- 
tives. 

The result of the conference appears, in general, 
to have been a confirmation of the recommendations 
of the Secretary of the Treasury. 


Total internal revenue for the month of July, 1936, 
as reported by the Bureau of Internal Revenue, was 
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$66,728,906 greater than for the same month of last 
year, increasing from $221,597,633 to $288,356,539. 
The great improvement in business earnings is re- 
flected by corporation income tax receipts almost 
double those of last year—the yields for July, 1936, 
and July, 1935, being, respectively, $29,065,623 and 
$14,364,533. A similar increase occurred in the reve- 
nue from the estate tax, which for July, 1936, was 
— as compared with $14,224,356 for July, 
1935. 

Increased revenue was reported in the case of all 
other internal revenue tax sources but the following: 
cigarette papers and tubes; crude petroleum proc- 
cessed, etc.; narcotics; National Firearms Act tax; 
“other miscellaneous, including repealed check, coal, 


dividend, boat, candy, grape concentrate, jewelry and 
soft drink taxes.” 


Liability of American Citizens or 
Residents to British Income Tax 


(Continued from page 518) 


income tax year, during which time $10,000 is re- 
ceived from the United States, $7,500 representing 
the proceeds of sale of bonds which cost $7,000, the 
balance of $2,500 being from bond interest, and divi- 
dends on stocks. 

The $7,500 proceeds of sale of bonds, including the 
$500 profit realized, being regarded as “capital,” is 
exempt. 


Income: 
Bond interest, and dividends on stocks: 
$2500 @ $5 to the pound ........... £500 
Allowances 


Personal exemption (married man). 180 


Taxable imcomie ............... £320 
£135 @ 1/7d. in the pound (“reduced” rate)...... £10-13-9 
185 @ 4/9d. in the pound (“standard” rate)..... 43-18-9 


£320 Tax payable £54-12-6 
or ($273.13) 


A visitor to the United Kingdom who is liable to 
income tax in respect of income arising outside the 
United Kingdom has the right of appeal to the Com- 
missioners, and, on a point of law, to the courts, both 
on the question of residence and the amount of in- 
come tax liability. 

Under the British income tax regulations, no de- 
duction is allowed from the amount of tax payable 
in respect of income tax paid to a foreign country. 

The British income tax year begins on April 6th 
and ends on April 5th of the following year. A vis- 
itor arriving in the United Kingdom on January 5th 
and departing on July 6th of the same year would 
not qualify as a “resident” although his visit was 
of six months’ duration, for the reason that he would 
not have been “resident” for six months in an income 
tax year; he would have been “resident” only for 
three months in the income tax year which ended on 
April 5th, and for three months in the income tax 
year which commenced on April 6th. 

As will be noted from the foregoing, only the lia- 
bility of the individual has been discussed. At the 
present time the author does not have official data 
as to the liability of American corporations and busi- 
























































































































































































































































































































































ness firms to the United Kingdom income tax, but 
is of the opinion that American corporations and 
business firms owning British investments would be 
liable to tax on the income arising from such invest- 
ments at the full standard rate of 4/9d. in the pound 
(2334 per cent), without any allowances or reliefs, 
the tax being deducted at the source. In this con- 
nection, it is believed that any income arising from 
interest on the 3% per cent War Loan, 4 per cent 
Funding Loan, 4 per cent Victory B onds and 2Y 
per cent Treasury Bonds (1937) would be exempt 
from taxation if the ownership be in a corporation 
or business firm not ordinarily “resident” in the 
United Kingdom, as in the case of individuals. In 
the case of American corporations and business firms 
actually conducting operations in the United King- 
dom, apparently the statutory net income arising 
from such operations would be subject to taxation at 
the full standard rate, in the same manner as a “resi- 
dent” company. 


Federal Income Taxation of Rentals 
Collected by a Mortgage Receiver 


(Continued from page 516) 

After sale the equity owner will receive income 
during the redemption period only in the event that 
the property is sold for enough to ‘satisfy the indebt- 
edness or only after the deficiency is released. Since 
the receiver will be discharged in either event the 
taxability of this income does not concern us here. 


The Mortgagee as Equity Owner 
A SITUATION presenting somewhat novel ques- 


tions arises when, as is frequently done, the 
holder of only a part of notes or bonds of an issue 
purchases the equity of redemption prior to sale 
with the intention of bidding in the property at the 
sale and redeeming with the equity. In this case 
the bond or note holder is both mortgagee and title 
holder.**. To the extent that the rents from the 
property, which are applied on the mortgage indebt- 
edness, are allocable to interest, he is in receipt of 
income as mortgagee. However, since it is ordi- 
narily considered that the earliest accruing interest 
is paid first, it is probable that the interest which 
is paid accrued prior to the date upon which he 
acquired title and may consequently be considered 
only as a capital item to him.*? He is, therefore, 
if held taxable as equity owner, compelled to pay 
tax on the same income twice—a result not only 
A mortgagee may acquire the equity of redemption so long as it is 
done fairly and in good faith. When so acquired the doctrine of merger 
does not operate to extinguish the debt—in equity at least—because 
equity regards the encumbrance as continuing and subsisting according 
to the intention, expressed or implied, of the mortgagee. It may be 
implied here where the mortgagee acquires the equity with the intention 
of bidding in the property at the sale and redeeming with the equity, that 


the mortgagee naturally must have eyo that the doctrine of merger 
should not apply. Aetna Life Ins. Co. v. Corn (1878), 89 Ill. 170. 





% Article 23 (b) 1, of Regulations 86, provides that the equity owner 
may deduct interest paid on a mortgage even though he is not personally 
liable upon the bonds or notes secured thereby. However it has been 
held that where a payment of interest is assumed along with other lia- 
bilities in exchange for assets, the interest is not deductible to the 
corporation making payment. "Automatic Sprinkler Co., 27 BTA 160. 
The principle expressed in this decision—that the interest paid is not 
interest of the taxpayer—would seem to apply in the present instance. 
Here the interest had accrued against the mortgagor prior to the con- 
veyance and so far as the equity owner is concerned it would seem to be 
no different from the principal part of the encumbrance, 
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grotesque but in accordance with sound income tax 
theory impossible. 

Such a result points the fault in the analysis. As 
has been indicated the only way in which an equity 
owner may realize benefit from the income is to pay 
off the balance of the encumbrance prior to sale. 

3ut the mortgagee in purchasing the property has 
no intention of paying off the encumbrance. If he 
were to do so he would be merely repaying himself, 
and since the income applied could be only the re- 
coupment of his investment it could be taxable to 
him only to the extent that it represented interest. 
Upon examination the acquisition of the equity can 
be regarded only as a step in the acquisition of the 
property in partial or complete satisfaction of the 
debt. 


Impounded Income Cases 


HERE is a line of cases which somewhat sup- 

ports the theories here advanced. In these 
cases, the courts and Board refused to tax to the 
owner of properties income currently accruing from 
such properties when title to such properties was 
in litigation and the income was impounded. 

The leading case is North American Oil Consoli- 
dated v. Burnet. The Government brought suit to 
oust the Oil Company from possession of certain oil 
lands and a receiver was appointed in 1916. Funds 
derived from the proceeds of oil were impounded 
by the receiver during that year. In 1917 the United 
States District Court dismissed the suit of the Gov- 
ernment in order that impounded funds could be 
released to the Oil Company and this was done in 
1917. The Government contended that inasmuch 
as the funds were earned in the year 1916 they should 
be taxed to the company in that year. The company 
contended that the tax should be paid in 1917 when 
the funds were received by the company. Justice 
Brandeis agreed with the taxpayer in the following 
words: 


The net profits were not taxable to the company as 
income of 1916. For the company was not required in 
1916 to report as income an amount which it might never 
receive. 

* * * 

There was no constructive receipt of the profits by the 
company in that year, because at no time during the year 
was there a right in the company to demand that the 
receiver pay over the money. Throughout 1916, it was 
uncertain who would be declared entitled to the profits. 
It was not until 1917, when the District Court entered a 
final decree vacating the receivership and dismissing the 
hill, that the company became entitled to receive thie 
money. Nor is it material, for the purposes of this case, 
whether the company’s return was filed on the cash receipts 
and disbursements basis, or on the accrual basis. In 
neither event was it taxable in 1916 on account of income 
which it had not yet received and which it might never 
receive.” 


In one aspect, the case for not taxing receivers’ 
net income to the equity owner is stronger than the 


33 286 U. S. 417. 

% The North American case has been followed by the Board of Tax 
Appeals in Trojan Oil v. Commissioner, 26 BTA 659; National Petroleum 
& Refining Company v. Commissioner, 28 BTA 569; Crews v. Commis- 
sioner, 30 BTA 615; Crews v. Commissioner, 33 BTA 36; and by the 
Circuit Court of Appeals in Husted v. Commissioner (CCA 8), 72 Fed. 
(2d) 326; but see Commissioner v. Brooklyn Union Gas Co., 62 Fed. (2d) 
505; see “When Is Income Realized?” (1933) by Roswell Magill, 46 
Harvard L. R. 933; see also ‘ ‘Aspects of a of Taxable In- 
come upon the Accrual Basis” (1934), by John L. L. Goldstone, 12 
THe TAx MaGazIneE 474. 
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Oil Company’s successful contention. The equity 
owner has lost his right to income of the property. 
The Oil Company’s right is only questioned. In 
both cases, the control of the income has been taken 
away. 


N THE taxation of receivers’ income, analogy 

and precedent indicate only general areas; they 
do not fix precise points. Accordingly more or less 
arbitrary determinations are necessary and it is to 
be expected that these determinations will be some- 
what colored by expediency. 

But expediency should never be a dominating 
factor in taxation where it leads to injustice. To 
tax one as having received income which has been 
sequestered for the benefit of another is unjust, ex- 
cept where and when the application of such income 
has been of certain benefit to that one. 





Court Decisions 


(Continued from page 551) 


Dues and Initiation Fees.—The social features of plaintiff 
made it primarily a social club and as such its dues and 
initiation fees were subject to tax. In addition, having 
claimed and been allowed exemption from income taxes 
on the ground of being a social club it waived its right to 
take a contrary stand as to the taxes here involved.—uU. S. 
District Court, Western Dist. of Pennsylvania, in The Union 
Club of Pittsburgh, a Corporation, v. D. B. Heiner, Collector 
of Internal Revenue. No. 7123. 

The Treasury Department conceded that plaintiff was not 
a social, athletic, or sporting club, and that its dues and 
initiation fees were not subject to the dues tax. They re- 
fused to refund the portion of the tax collected for the 
period subsequent to the period involved in the case of 
Builders’ Club of Chicago v. United States, 74 Ct. Cls. 595, 
58 Fed. (2d) 503, on the ground that plaintiff had not se- 
cured and filed with Commissioner, pursuant to Article 54, 
Regulations 43, first promulgated in 1932, “a power of at- 
torney executed by such person in whose behalf a claim 
{for refund] is filed authorizing the organization to act as 
his agent.” 

Held, that to the extent that article attempts to deny 
refund to the club herein it is invalid, and “attempts to 
engraft upon the taxing act a provision that is neither 
within the language nor intent of the statute.” According- 
ly, plaintiff was given judgment.—U. S. Court of Claims in 
Builders’ Club of Chicago v. The United States. No. 42409. 


Excess Profits Taxes Under 1918 Act—Special Assess- 
ment.—Plaintiff was deprived of no legal right by reason 
of the fact that a letter of rejection of its abatement claim 
requesting special assessment was sent by the Commis- 
sioner by unregistered mail on December 17, 1925, this 
letter merely affirming the conclusion of the Commissioner 
in his registered letter of April 25, 1925, which could have 
heen made the basis of an appeal to the Board of Tax 
Appeals. If plaintiff did lose the right of appeal it was 
through its own laches in taking no action until June 28, 
1928.—U. S. District Court, Western Dist. of Penn. in 
Heinemann Chemical Company, a Corporation v. D. B. Heiner, 
Collector of Internal Revenue. At Law No. 7106. 


Federal Estate Tax.—Gross estate of decedent, who died 
in 1930, includes real estate which she and her husband 
(who died in 1927) had owned as joint tenants, the hus- 
band in his will having devised the property to the 
decedent for her lifetime, remainder to their son. Although 
the estate contends that the widow took only the life 
estate under the will, by accepting the devise under the 
will, the court holds that she could surrender her rights 
to the property only if she had also received benefits under 
the will. Although, under the will of her husband, she was 
to receive his household goods and effects, there is no 
evidence of any household goods or effects owned by him 
at the time of his death. 
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Where the Board holds that there is no deficiency (one 
allowance offsetting another disallowance), and only the 
Commissioner appeals, the estate does not lose the right 
to raise the issue decided against it by the Board. 

Where decedent and her son, while acting as the sole 
executors of her husband’s estate, substituted their per- 
sonal note for a note outstanding against the husband’s 
estate, and executed a new deed of trust for the husband’s 
indebtedness on real estate secured by a deed of trust, the 
widow’s estate is entitled to a deduction, from the gross 
estate, of the entire amount of the two items of indebted- 
ness unpaid at the time of her death.—U. S. Circuit Court 
of Appeals, Seventh Circuit, in Commissioner of Internal 
Revenue v. Estate of Rose A. Kelley, Deceased, Francis J. 
Kelley, Executor. No. 5741. Oct. term, 1935, April ses- 
sion, 1936. 

Affirming, as to holding of no deficiency (but reversing, 
as to first and third issues). Board of Tax Appeals de- 
cision, 31 BTA 941. 


Where decedent at the time of his death in December, 
1924, had, by the terms of our policies of insurance on his 
life, no rights which he could exercise without the consent 
of the beneficiary, the policies were not part of his gross 
estate. “Where the insured reserves no rights incidental 
to ownership or control of the policies, so that death trans- 
fers nothing to the beneficiary and shifts no economic 
benefits, there is no transfer within the reach of the taxing 
power, and such policies are not covered by the statute” 
[Sec. 302 (g), 1924 Act].—U. S. Circuit Court of Appeals, 
Eighth Circuit, in Guy T. Helvering, Commissioner of Inter- 
nal Revenue, v. Mrs. Emily King Parker et al. No. 10,200. 
May term, 1936. 

Decision of Board of Tax Appeals, 30 BTA 342, af- 
firmed. 


Insurance Companies—Deductions from Gross Income. 
—Pursuant to agreement of the parties, the appellate court, 
in view of the Supreme Court decision in Helvering wv. Inter- 
mountain Life Ins. Co., 294 U. S. 686, remands the instant 
case to the Board of Tax Appeals for further determina- 
tion relative to deductions to which respondent life insur- 
ance company is entitled with respect to its “coupon 
reserves.’—U. S. Circuit Court of Appeals, Ninth Circuit, in 
Guy T. Helvering, Commissioner of Internal Revenue v. Mon- 
tana Life Insurance Company. No. 7971. 


Memorandum decision of the Board of Tax Appeals re- 
versed. 


Interest on Erroneously Refunded Federal Income 
Taxes.—Commissioner, having determined that a refund 
was due the taxpayer for 1929, refunded the overpayment of 
tax and interest on November 23, 1931. Later, the refund 
was found to be in error, suit for its recovery was instituted, 
and the trial court entered judgment for the amount refunded 
together with interest at 6 per cent per annum from July 15, 
1933 (date of demand for return of refund) to date of judg- 
ment. The appellate court sustains the trial court as to the period 
for which interest should have been paid, holding that the Gov- 
ernment’s contention is without merit that interest should 
have been paid from November 23, 1931 (date refund was 
made) to date of judgment. “We do not regard the return 
of the amount refunded as a tax. * * * the complaint here 
specifically alleges that it was for money had and received.” 
—U. S. Circuit Court of Appeals, Tenth Circuit, in United 


States of America v. Josephine L. Carpenter. No. 1315. April 
term, 1936. 


Inter-Spouse Transactions.—Sale of stock by a Texas 
husband to his wife in 1930 being conceded to have been 
bona fide, he was entitled to deduct the loss thereon from 
his income in a joint return.—U. S. Circuit Court of Ap- 
peals, Fifth Circuit, in Commissioner of Internal Revenue v. 
Pat Morgan Thomas. No. 7788. 


Memorandum decision of Board of Tax Appeals af- 
firmed. 


Invested Capital Under 1928 Act.—Invested capital under 
the 1918 Act should include the original cost value of shares 
of stock of a going railroad corporation acquired by the 
taxpayer corporation upon its organization and written 
down to a nominal value of $1 on the taxpayer’s books in 
1911. It is not necessary that the taxpayer corporation 
prove that the value of the stock was undiminished in the 
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taxable years.—U. S. Court of Appeals for the District of 
Columbia in Guantanamo Sugar Company v. Guy T. Helver- 
ing, Commissioner of Internal Revenue. No. 6458. 
Memorandum decision of Board of Tax Appeals reversed. 
Issue involved is whether the plaintiff's testate, who filed 
his 1928 income tax return on cash basis is entitled to 
deduct therein losses from the sale of shares of stock ina 


Jurisdiction of Courts.—Recovery was sought of an al- 
leged overpayment of income and profits taxes for the 
calendar year 1920. The issue involved was with respect 
to the validity of waivers extending the statute of limita- 
tions as to assessment and collection of the taxes. Plaintiff 
succeeded an Indiana corporation. It was conceded that 
an additional deficiency assessment against the Indiana 
corporation for 1917 was barred by the statute of limita- 
tions unless a waiver executed by the company on February 
7, 1923, extended the time for assessment. The Commis- 
sioner determined the additional tax due from the Indiana 
corporation by applying as a credit the overpayment of the 
Delaware plaintiff corporation for 1920. Plaintiff contended 
that the waivers extending the time for assessment of the 
Indiana corporation’s tax were invalid, and hence the 
Delaware corporation was entitled to refund of its overpaid 
1920 tax. 

On December 24, 1926, the Delaware corporation ap- 
pealed to the Board of Tax Appeals, and on May 8, 1930, 
the Board decided that the waivers filed by the taxpayers 
were invalid, and hence the Delaware corporation was not 
liable as a transferee for the payment of the tax, 19 BTA 
872. The Commissioner acquiesced in that decision but 
refused to refund to the Delaware corporation the $14,787.05 
overpayment previously allowed it for 1920, on the ground 
that under Section 284 of the 1926 Revenue Act such a re- 
fund could not lawfully be allowed. 

In finding for the plaintiff the Court says in part: “The 
Board of Tax Appeals had before it the precise issue in- 
volved in this case. The same facts and the same tax ad- 
justments made by the Commissioner are determinative of 
the issue in both cases, and in our opinion the decision of 
the Board became final and not open to collateral attack 
in this case.”—U. S. Court of Claims in T. W. Warner Com- 
pany, a Delaware Corporation, v. The United States. No. 
41902. 


Losses.—Amount of liquidating losses deductible by the 
petitioner upon the liquidation and dissolution of two of 
its subsidiary companies in 1925 is the excess of such liqui- 
dating losses over the amount, if any, of operating losses of 
the two subsidiaries which were availed of by members of 
the affiliated group in reduction of their net incomes for 
prior years for which consolidated returns were filed.—U. S. 
Circuit Court of Appeals, Third Circuit, in Greif Cooperage 
Corporation v. Commissioner of Internal Revenue. No. 5773. 
Oct. term, 1935. 


Decision of Board of Tax Appeals, 31 BTA 374, affirmed. 





Amounts paid by the petitioner in 1930, as a trustee, to a trust 
in making good a loss sustained by the trust, by reason of the 
improvident investment of trust funds, and legal and ac- 
counting fees paid in connection with determining the lia- 
bility of the petitioner to make such payments are not legal 
deductions from the gross income of the petitioner under 
Section 23 of the 1928 Act. Since 1926 the petitioner and 
Arioch Erickson were sole trustees of a trust created by 
the will of Arioch Wentworth who died in 1904. The peti- 
tioner and his cotrustee made an arrangement in 1904 with 
a Boston law firm for a room in the offices of the firm and 
to have the use of stenographers, bookkeepers, and legal 
advice, regardless of expense “other than receiving commis- 
sions from the estate.” During the year 1930 and many 
years prior thereto, the only business activities of the peti- 
tioner have consisted in acting as trustee and attending to 
his own investments. In 1914 the trust made a loan of 
$75,000 to the Quigley Furnace & Foundry Co., which later 
became bankrupt. An accounting of the estate was pre- 
pared in February 1926 which showed a loss of $71,267.10 
resulting from this loan. A guardian ad litem, appointed by 
the court to represent the minor remaindermen under the 
trust, filed an objection to the account because of the inclu- 
sion of the above mentioned loss. After considerable liti- 
gation the matter was settled in 1930 by each trustee 
reimbursing the trust for one-half the loss. The petitioner 














September, 1936 


claimed this loss together with legal and accounting fees 
as a deduction in his 1930 return. [From the opinion:] 
“So far as the record shows, the petitioner personally had 
no business outside of his duties as trustee, except that of 
receiving income from trusts and caring for his own invest- 
ments, the extent of which we cannot determine from the 
record. It does not appear, therefore, as a matter of law, 
that as an individual he conducted any regular business, 
at least, any business in which the alleged loss or the ex- 
penses of counsel and accountants were incurred.”—U. S. 
Circuit Court of Appeals, First Circuit, in Willoughby H. 
Stuart, Jr. v. Commissioner of Internal Revenue. No. 3098. 
Oct. term, 1935. 


Decision of Board of Tax Appeals, 32 BTA 573, affirmed. 


A new corporation, resulting from the merger of two old 
corporations, may not deduct from its 1928 gross income a 
net loss sustained by one of the merged corporations in 
1927.—U. S. Circuit Court of Appeals, Third Circuit, in 
George L. Franklin, Receiver of Keystone Stores Corporation, 
and Armour & Company v. United States of America. No. 
5957. March term, 1936. 


Decision of District Court, West. Dist. of Pa., affirmed. 


Manufacturers’ Excise Taxes.—The gears manufactured 
and sold by plaintiff “were generally of standard design and 
the gears in suit were made for use on motor vehicles. 
They were primarily manufactured, sold, and adapted for 
use upon and as replacement parts of motor vehicles, trucks, 
automobile wagons, and motorcycles.” So held by the 
Court as a special finding of fact in the case. 

In deciding, accordingly, that the plaintiff was not en- 
titled to receive back the manufacturer’s excise taxes paid 
on these articles from 1920 to 1926, as parts of automobiles, 
the Court directed attention to United States Gear Corpora- 
tion v. The United States, No. H-455, decided also on this 
date, June 1, 1936 [see below].—U. S. Court of Claims in 


New Process Gear Company, Inc. v. The United States. No. 
H-466. 


The manufacturer’s excise taxes paid by plaintiff on the 
manufacture and sale of gears under the 1918, 1921, and 
1924 Acts were properly collected and so petition of plain- 
tiff is dismissed. The Court concludes as follows: ‘While 
the evidence in the case is somewhat conflicting, and rather 
sharp differences as to matter of fact obtain, the record 
does establish the fact that the type of gear taxed was not 
commonly put to a use other than in motor vehicles, and 
while adapted for use in other mechanisms their use de- 
pended to such an extent upon the identity of the mechan- 
ism in which they were to be used as to preclude the 
possibility of finding it to be a common use. Expert and 
distinterested testimony, predicated upon actual experience 
of many years in the automobile industry, we think confirms 
the findings, and the petition will be dismissed—wuU. S. 
Court of Claims in United States Gear Corporation v. The 
United States. No. H-455. 


Munitions Tax.—Statute of limitations did not bar col- 
lection by credit, on June 2, 1925, of 1916 munitions tax. 
The Revenue Act of 1916 contained no limitations on the 
period of assessment or determination of such tax. The 
1921 Act provides that assessment must be made “within 
four years after such taxes became due.” It is held that 
the taxes became due when the Commissioner made a final 
determination with respect to the amount demanded and 
notified the taxpayer thereof, and that all of the taxes were 
assessed and collected well within four years after deter- 
mination and notice. 

Plaintiff has failed to show that the amortization allow- 
ance made by the Commissioner in the determination of 
the munitions tax was not reasonable. 

Refund claim having as its grounds the issues of the 
statute of limitations and amortization allowance will not 
form the basis for suit to recover alleged error of the Com- 
missioner in refusing to allow as a deduction in determining 
net profits subject to tax for 1916 the amount of the muni- 
tion manufacturer’s tax accrued for 1916. Written protest 
against disallowance of the deduction in connection with 
the proposed additional assessment did not satisfy the 
statutory requirement as to grounds in claim as basis for 
suit—U. S. Court of Claims in The Oliver Typewriter Co. 
v. The United States. No. L-294. 
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Payments by Lessee Direct to Stockholders of Lessor.— 
Where a lessor corporation in its lease authorized and re- 
quested the lessee to pay the rental by pro rata distributions 
to lessor’s stockholders, the rent so paid constituted income 
to the lessor corporation. This is true, also, as to such 
rentals payable on the stockholdings of the lessee in the 
lessor.—U. S. Circuit Court of Appeals, Second Circuit, in 
Gold and Stock Telegraph Company v. Commissioner of Inter- 
nal Revenue. 

Decision of Board of Tax Appeals, 26 BTA 917, affirmed. 





Where a corporation leased its entire property for a 
rental payable direct to its stockholders, the rent so paid 
constituted income to the lessor corporation.—U. S. Circuit 
Court of Appeals, Second Circuit, in Pacific and Atlantic 
Telegraph Company of the United States v. Commissioner of 
Internal Revenue. 

Decision of Board of Tax Appeals, 26 BTA 914, affirmed. 





Where a corporation leased its entire property for a 
rental payable direct to its stockholders, the rent so paid 
constituted income to the lessor corporation.—U. S. Circuit 
Court of Appeals, Second Circuit, in United States of America 
v. Northwestern Telegraph Company. 

District Court decision reversed. 


Profits Reserved from Land Held by a Corporation 
Involving Release of Dower Interest by a Widow in Con- 
sideration for Which Widow Received Certain Annual 
Income for Life—Taxability of the Income of the Cor- 
poration.—Annual payment made in 1929 to widow who 
released her dower interest is not deductible from income 
of corporation which acquired property. Where a corpora- 
tion, the petitioner herein, was organized pursuant to an 
agreement entered into by the residuary legatees, the 
widow, and the executors of the will of the testator, for 
the purpose of holding legal title to real property, and 
the executors conveyed to the petitioner the real estate 
owned by the testator at the date of his death, subject to 
the dower rights of his widow, in exchange for all its capital 
stock, which they distributed pro rata among the residuary 
legatees, and the widow released and quitclaimed to the 
petitioner all her dower rights in the property, in con- 
sideration for which release the petitioner agreed to pay 
to her during her natural life an amount equal to one-third 
of the net annual income received from the property con- 
veyed to it, the annual payments made to the widow under 
this agreement are capital expenditures and are not de- 
ductible by the petitioner. The court holds that there is 
no merit in the petitioner’s contention that the widow re- 
tained an interest in the land, whose profits therefore 
became her income as they accrued.—U. S. Circuit Court 
of Appeals, Second Circuit, in Robert Hoe Estate Company, 
Inc. v. Commissioner of Internal Revenue. 

Decision of Board of Tax Appeals, 32 BTA 903, affirmed. 


Purchase of Its Own Preferred Stock by a Corporation— 
Realization of Gain or Loss.—Sinking fund provisions in 
preferred stock did not create a debtor and creditor rela- 
tion and loss on the purchase of its preferred stock by 
the issuing corporation was not deductible, a corporation 
realizing neither gain nor loss from the purchase of its own 
stock.—U. S. District Court, Southern Dist. of New York, 
in Jewell Tea Company, Inc. v. United States of America. 


Railroad Equipment Retirement: Computation of Gain 
or Loss.—Computation of gain or loss upon retirement 
of railroad equipment in 1924 requires no adjustment for 
depreciation sustained prior to July 1, 1907, inasmuch as 
such depreciation was not “previously allowed” within the 
meaning of Section (b) of the 1924 Act. Neither can Sec- 
tion 204 (b) of the 1924 Act be construed to mean that 
original cost should be adjusted for depreciation as of 
March 1, 1913, in order to arrive at the figure for com- 
parison with the fair market value in fixing the base to be 
used in determining gain or loss.—U. S. Circuit Court of 
Appeals, Eighth Circuit, in Guy T. Helvering, Commis- 
sioner of Internal Revenue, v. St. Louis Southwestern Railway 
Company. No. 10,605. May term, 1936. 


Memorandum decision of Board of Tax Appeals affirmed. 
Railroads—Deductions from Gross Income.—Lessor 


should be allowed depreciation on leased rails and angle 
bars, where there was nothing in the lease which obligated 
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the lessee to return the property to the lessors in as good 
condition as when received or to pay a reasonable allow- 
ance for its exhaustion, wear and tear. 

Loss upon liquidation of subsidiaries is not allowed where 
taxpayer failed to prove the fair market value of the prop- 
erty taken over. The fact that the Interstate Commerce 
Commission approved the values placed upon taxpayer’s 
books upon the acquisition of the property does not estab- 
lish their value.—U. S. Circuit Court of Appeals, Fifth Cir- 
cuit, in Gulf, Mobile & Northern Railroad Company v. 
Commissioner of Internal Revenue. No. 8022. 

Memorandum decision of Board of Tax Appeals reversed 
on the first issue and affirmed on the second. 


Recognition of Gain or Loss.—Where, by a contract be- 
tween a corporation and the stockholders of another cor- 
poration, the first corporation acquired all of the stock of 
the second, three-fourths for cash and one-fourth by ex- 
change for a minority interest of its own stock, there was a 
reorganization within the meaning of Section 112(i)(1) of 
the Revenue Act of 1928 and the gain from the transaction, 
so far as represented by the exchange of stock, was taxable 
to the stockholders, “It will be * * * seen that the 
petitioners acquired an interest in the new corporation 
almost equal to 50 per cent of the interest they had in the 
old company, and exactly equal to 25 per cent of the value 
of the total number of shares transferred. It is idle to say 
that this is not a substantial part of the value of the thing 
reserved, or does not constitute a definite and material in- 
terest in the affairs of the purchasing company.” Helvering 
v. Minnesota Tea Co., 296 U. S. 378, followed.—U. S. Circuit 
Court of Appeals, Sixth Circuit, in A. L. Miller v. Commis- 
sioner of Internal Revenue; Mrs. Ida W. Hawk, Executrix 
v. Commissioner of Internal Revenue. Nos. 6833-6834. 

Decision of Board of Tax Appeals, 29 BTA 1061, reversed. 





Recovery by Government of Erroneous Refund from 
Residuary Legatee of a Deceased Taxpayer.—Erroneous 
refund may not be recovered in an action at law from the 
residuary legatee of the deceased taxpayer after distribu- 
tion of the estate. Lindley v. U. S., 59 Fed. (2d) 336, distin- 
guished.—U. S. District Court, East. Dist. of Penn., in The 
United States v. Anna Scott Hart. No. 18,152. 

Prior opinion reaffirmed. 


Recovery of Taxes Paid after Statutory Period Against 
Collection.—District Court erred in dismissing a suit for 
the recovery of 1918 tax as erroneously paid after col- 
lection was barred by the statute of limitations, where the 
dismissal was based on the fact that the plaintiff had 
executed an offer in compromise, but where the agreement 
was obtained under circumstances which made it inequi- 
table for the Government to enforce it. ‘““The compromise 
was made on the assumption that the sums previously paid 
had been legally collected and that the penalty and addi- 
tional interest presently demanded were still collectible. 
This assumption was erroneous. * * * The deputy col- 
lector’s demand for payment of the penalty and additional 
interest was a representation that they were legally col- 
lectible and that collection could, and would, be enforced 
unless compromise were made.”—U. S. Circuit Court of 
Appeals, Second Circuit, in Staten Island Hygeia Ice & Cold 
Storage Co. v. United States of America. 


Decision of U. S. Dist. Court, East. Dist. of New York, 
reversed. 


Reorganization Distinguished from Sale.—Reorganiza- 
tion, and not a sale, was effected in 1930 by the combina- 
tion of a national bank and a savings bank, although after 
the stockholders had voted upon an exchange of the stocks 
in reorganization, the same effect was accomplished by a 
purchase of the assets of the savings bank by the national 
bank for cash, and an issue of newly authorized stock of 
the national bank to the savings bank for the same amount 
of cash, the transaction having taken this form to comply 
with the requirement of the law that new stock of a national 
bank be paid for in cash. Dissenting opinion filed.—U. S. 
Circuit Court of Appeals, First Circuit, in George F. Thurber 
v. Commissioner of Internal Revenue. No. 3093. Oct. term, 
1935. 

Decision of Board of Tax Appeals, 31 BTA 295, reversed. 


Stamp Tax on Stock Transfers.—Stamp taxes under Sec- 
tion 800 of the 1926 Act were validly assessed on the 
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transfer of 100,000 shares of stock on the theory that the 
plaintiff made a transfer of legal title of its right to receive 
such shares where, after having subscribed to the stock, 
plaintiff directed that the certificates be issued to its 
nominee, who acquired no beneficial interest but held title 
only, subject to plaintiff's further instructions as to any 
subsequent transfer of the certificates —U. S. Circuit Court 
of Appeals, Second Circuit, in Founders General Corporation 
v. James J. Hoey, Collector. 

District Court decision affirmed. 


Stock Rights—Tax Status of Value of Rights to Pur- 
chase Stock in Another Corporation at Less Than Its 
Fair Value.—Petitioner, as a stockholder of the American 
Superpower Corporation, received from that corporation, 
on February 1, May 13, and June 24, 1929, rights to pur- 
chase shares of stock of other corporations owned by it. 
Some of these rights the petitioner exercised and some it 
sold. The Court, in discussing income from distributions 
of stock or rights, states that “if the rights are to purchase 
stock in another corporation at less than its fair market 
value, the issuance of them is a distribution of corporate 
assets in the amount by which the value of the stock 
exceeds the price to be paid for it, and, if such excess 
represents earnings or surplus, is a dividend.” On the facts, 
the Court holds that the stocks represented by the rights 
had values, on the dates the rights became available to 
petitioner, in excess of the price payable under the rights, 
and that such excess represented a taxable dividend, an 
analysis of the facts showing that the issuing corporation 
had earnings sufficient to permit distribution of the value 
of the rights without impairing capital. The Board of Tax 
Appeals was in error in finding that certain stock had a 
value other than shown by market quotations of numerous 
transactions.—U. S. Circuit Court of Appeals, Second Cir- 
cuit, in Ramapo, Inc. v. Commissioner of Internal Revenue. 

Decision of Board of Tax Appeals, 32 BTA 561, reversed. 


Tax-exempt Income.—Fort Worth Independent School 
District is a political subdivision of Texas. In 1932 the 
district operated cafeterias in its schools, and Mrs. Hoskins 
had been appointed director of the cafeterias at a salary of 
$3,400 a year. There were 138 other employees. The food 
was sold at cost, including overhead expenses, to only the 
pupils and teachers, the public not being allowed to patron- 
ize the cafeterias. The receipts for 1932 were some $200,000. 
The Court holds that the operation of the cafeteria system 
was a proper exercise of a governmental function, and 
that the compensation of Mrs. Hoskins was exempt as that 
of a State employee.—U. S. Circuit Court of Appeals, Fifth 
Circuit, in Eugene Hoskins v. Commissioner of Internal Rev- 
enue. No. 7934. 

Decision of Board of Tax Appeals, 32 BTA 682, reversed. 





City of New York, in operating a water system to supply 
the needs of its inhabitants, is not performing a govern- 
mental function that “comes within the implied constitu- 
tional immunity from Federal taxation which is enjoyed 
by every State and its political subdivisions.” Consequently, 
the salary paid the chief engineer of the Bureau of Water 
Supply in 1931 was not exempt from Federal income tax. 
—U. S. Circuit Court of Appeals, Second Circuit, in 
William Whitlock Brush v. Commissioner of Internal Revenue. 


Memorandum decision of Board of Tax Appeals affirmed. 


“Taxpayer” Construed.—Board of Tax Appeals has juris- 
diction to determine liability of a withholding agent for 
assessment arising from failure to withhold taxes on com- 
pensation paid to nonresident aliens. The Board may 
consider an appeal by a “taxpayer” from a proposed de- 
ficiency assessment. Ali revenue acts since the 1926 Act 
have defined a “taxpayer” as “any person subject to a tax 
imposed by this Act.” By the provisions of the revenue 
acts petitioner was made liable for the tax imposed upon 
nonresident aliens. “We see no distinction between the 
phrases ‘liable for such tax’ and ‘subject to a tax.’’’—U. S. 
Circuit Court of Appeals, Fifth Circuit, in Houston Street 
Corporation v. Commissioner of Internal Revenue. No. 8014. 


Memorandum decision of Board of Tax Appeals reversed. 


Trust Income—Tax Liability of Grantor.—On the au- 
thority of Supreme Court decisions, grantor of trust was 
taxable on trust income under the 1928 Act where the trust 
was created to discharge his legal obligations and was so 
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used. The trust property was transferred for the benefit 
of a minor daughter of the grantor until such child should 
become 21 or until her death if she died a minor, and the 
net income during the life of the trust was payable to the 
grantor’s wife “to be expended by her for the support, 
maintenance, and education” of the daughter during 
minority, “without any liability” of the wife “to account for 
the expenditure of said income to any person.” As to gains 
on sales of trust property, these were not currently dis- 
tributable to the beneficiaries, and should be taxed to the 
trustee.—U. S. Circuit Court of Appeals, Second Circuit, 
in Commissioner of Internal Revenue v. Theodore P. Gros- 
venor. 

Decision of Board of Tax Appeals, 31 BTA 8777, reversed. 


Under the testamentary trust of a decedent who died 
in 1923, it was provided that the trustees should collect 
the rents, interest, dividends, and income’ from the trust 
property, pay all expenses of administering the trust prop- 
erty, and distribute the net income to the petitioner and 
other beneficiaries, the distribution of such net income to 
be made semiannually, or more frequently if deemed proper 
by the trustees. In 1927, by reason of the liquidation of a 
corporation whose stock was held by the trust, the latter 
recovered the cost of the stock plus some $1,400,000. The 
trustees in 1927 distributed to petitioner and the other 
beneficiaries some $1,200,000, which the Court holds was 
currently distributable and therefore was taxable to the 
beneficiaries even though the distribution was made at a 
time in 1927 when the trust had not yet received enough in 
liquidation to offset the cost of the stock. “The time unit 
we are dealing with is the taxable year * * * in this case, 
the calendar year 1927. * * * A beneficiary to whom 
taxable income has been distributed by a trust cannot 
escape taxation thereon by showing that, at the time of 
such distribution, the trust itself had no income.’—U. S. 
Circuit Court of Appeals, Ninth Circuit, in Arthur Letts, 
Jr. v. Commissioner of Internal Revenue. No. 7849. 

Decision of Board of Tax Appeals, 30 BTA 800, affirmed. 


Valuation of Shares of Stock.—District Court erred in 
accepting the Commissioner’s valuation of certain shares 
of stock on March 1, 1913, and of certain other shares on 
December 24, 1920, on the theory that his determinations 
are presumed to be correct, where there was substantial 
evidence offered to show that they had a greater value, 
to be used as a basis in determining profit on their sale 
in 1928. The case is remanded to the lower court for a 
new trial—uU. S. Circuit Court of Appeals, Eighth Circuit, 
in Otilla Wiget v. Louis J. Becker, Collector of Internal 
Revenue, First District of Missouri. No. 10,487. May term, 
1936. 

Worthlessness of Stock of Corporation—Year in Which 
Deduction May Be Made for Loss.—On the evidence, it 
is held that stock of the American Cuptor Corporation 
became worthless in 1929, and that plaintiffs were en- 
titled to deduct the cost of their stock in that year— 
U. S. District Court, No. Dist. of Ohio, East. Div., in 
H. M. Hanna v. C. F. Routzahn, Collector of Internal Rev- 
enue; Fayette Brown v. C. F. Routzahn, Collector of Internal 
Revenue; Elizabeth Brown Brooks v. C. F. Routzahn, Col- 


lector of Internal Revenue. At Law Nos. 18,121, 18,122, 
18,123. 


Rulings of the Bureau of 


Internal Revenue 


Bad Debts.—Treasury Decision 4633 (I. R. B. XV-15, 2), 
relating to deductions for debts charged off by banks or 
other corporations in obedience to specific orders of Fed- 
eral or State supervisory authorities, is applicable to bonds. 
—I. T. 2994, XV-30-8196 (p. 3). 

The pertinent part of T. D. 4633, above mentioned reads 
as follows: 


Where banks or other corporations which are subject to supervision 
by Federal authorities (or by State authorities maintaining substantially 
equivalent standards) in obedience to the specific orders of such super- 
visory officers charge off debts in whole or in part, such debts shall be 
conclusively presumed, for income tax purposes, to be worthless or 
recoverable only in part, as the case may be, but in order that any 
amount of the charge-off may be allowed as a deduction for any taxable 
year it must be shown on the books that the charge-off took place within 
such taxable year. 
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Banks—Deduction of Dividends Paid to the R. F. C.— 
Where a bank issues dividends on its stock which is owned 
by a corporation, but the bank is using the stock as col- 
lateral for obtaining a loan from the Reconstruction 
Finance Corporation, and the dividends are paid to the 
R. F. C. to apply on the interest on the loan, the dividends 
paid to the R. F. C. are not deductible under Sec. 121, 1934 
Act as amended, in computing the Federal income tax 
liability of the bank, since the stock is not owned by the 
R. F. C.—I. T. 2989, X V-28-8172 (p. 3). 


Customs Refunds.—Comptroller General rules that cus- 
toms refunds due a corporation (now insolvent) should 
not be paid until income-tax deficiency, penalty, and inter- 
est for 1929 due from the corporation and until income-tax 
deficiencies and penalties for 1920, 1926, 1927, 1928, and 
1929 due from a certain individual “are paid, or adequate 
security is taken for their payment, or until the questions 
involved as to the rights of the parties are finally decided 
by the courts.” The said individual owned 50 per cent of 
the corporation’s stock upon its organization in 1927 (his 
brother owning the other half) but later transferred all but 
one of his shares of common stock to his wife, apparently 
as gifts, and his brother later assigned all his (the broth- 
er’s) common stock to his son who subsequently assigned 
this stock to the said individual’s wife, so that on and after 
January 31, 1934, she owned all but one share of the 
common stock.—Comptroller General’s Opinion A-77753, 
dated July 9, 1936. 


Deductibility of California Franchise Tax by a Corpora- 
tion on the Accrual Basis for the Fiscal Years Ended on 
October 31, 1933, and October 31, 1934, the First Fiscal 
Year.—In the instant case, under the specific provisions 
of the California statutes, the franchise tax for the fiscal 
year ended October 31, 1933 (a period of less than 12 
months), accrued, for Federal income tax purposes, as of 
the first day of that taxable year, that is, the tax for the 
fiscal year ended October 31, 1933, accrued on March 1, 
1933, the first day on which the corporation exercised its 
franchise. The tax is deductible for the fiscal year ended 
October 31, 1933, and is measured in this instance by the 
net income for the same period. 

For the year ended October 31, 1934, the franchise tax 
imposed under the California Statutes, 1929, as amended, 
accrued in the instant case for Federal income tax pur- 
poses, as of the first day of the taxable year, that is, the 
tax for the fiscal year ended October 31, 1934, accrued on 
November 1, 1933. The tax is deductible for the fiscal year 
ended October 31, 1934, and is measured by the taxpayer's 
net income for the same period. 

(See I. T. 2971 (1. R. B. XV-18, 2) relative to the 
deductibility of the California franchise tax, and the meas- 
ure thereof, in the case of a corporation having a fiscal 


year ended July 31, 1935).—I. T. 2988, X V-27-8153 (p. 8). 


Depreciation.—Where A, a baseball player, entered into 
a “uniform player’s contract” for one year with the M 
Baseball Club, the contract having a renewal clause, and 
after the playing season had ended the contract was pur- 
chased by the N Baseball Club, which engaged A’s services 
for two years, the cost of the contract purchased should 
be amortized by the N Baseball Club over the life of the 
new contract entered into with A.—I. T. 2993, X V-30-8195 
(p. 4). 





“In order that instructions as to the data or information 
necessary in support of depreciation deductions may be 
accessible in one release,” the Bureau of Internal Revenue, 
in Mim. 4170 (Revised), XV-31-8208 (p. 4), restated the 
provisions of Mim. 4170, dated April 4, 1934 (XIII-1 CB 59), 
as modified by Article 23(e)-3 of Regulations 86, as 
amended by T. D. 4612, approved December 11, 1935 
(I. R. B. XIV-51, 3). 

The principal change is the addition of the following 
two paragraphs, involving retirement of assets: 


In cases in which depreciable property is disposed of due to causes 
other than exhaustion, wear and tear, and normal obsolescence, such as 
casualty, obsolescence other than normal, or sale, a deduction for the 
difference between the basis of the property (adjusted as provided in 
section 113(b) of the Revenue Act of 1934 and articles 113(a) (14)-1, 
113(b)-1 and 113(b)-2) of Regulations 86 and its salvage value and/or 
amount realized upon its disposition may be allowed subject to the 
limitations provided in the Act upon deductions for losses, but only if it 
" clearly evident that such disposition was not contemplated in the rate 
of depreciation. 
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In the case of classified account, if it is the consistent practice of the 
taxpayer to base the rate of depreciation on the expected life of the 
longest lived asset contained in the account, or in the case of single item 
accounts if the rate of depreciation is based on the maximum expected 
life of the asset, a deduction for the basis of the asset (adjusted as 
provided in section 13(b) and articles 113(a)(14)-1, 113(b)-1 and 
113(b)-2) less its salvage value is allowable upon its retirement. 
articles 23(1)-1 to 23(1)-7, articles 23(1)-8 and 23(1)-9, as amended b 
Treasury Decision 4585, approved September 9, 1935 (Int. Rev. Bull. 
XIV-37, 2) and article 33(1)- 10 of Regulations 86.) 


The above new provisions as well as other minor changes 
are retroactive, it being provided that “the procedure out- 


lined in this mimeograph shall be followed in all cases and 
prior instructions to the contrary are revoked.” 


Excise Tax on Sales: Permanent Wave Solutions.—S. T. 
818, XIV-2 CB 366, which modified S. T. 488, XI-2 CB 457, 
to the extent that permanent wave solutions applied either 
to the hair or to permanent wave pads, or both, are tax- 
able, is made applicable only to sales made on or after 
the date of publication of S. T. 818, August 26, 1935.— 
S. T. 840, XV-28-8177 (p. 12). 


Inspection of Federal Tax Returns by Senate Committee 
—Executive Order.—By virtue of and pursuant to the 
authority vested in me by Section 257 (a) of the Revenue 
Act of 1926 (44 Stat. 9, 51); Section 55 of the Revenue 
Act of 1928 (45 Stat. 791, 809); Section 55 of the Revenue 
Act of 1932 (47 Stat. 169, 189), as amended by Section 218 
(h) of the National Industrial Recovery Act (48 Stat. 195, 
209); Section 215 (e) of the National Industrial Recovery 
Act (48 Stat. 195, 208); Section 55 (a) and Section 701 (e) 
of the Revenue Act of 1934 (48 Stat. 680, 698, 770); Section 
105 (e) of the Revenue Act of 1935 (49 Stat. 1014, 1018); 
and Section 55 (a) of the Revenue Act of 1936 (Public No. 
740, 74th Congress), it is hereby ordered that income, 
profits, and capital stock tax returns made under the Reve- 
nue Act of 1936, the Revenue Act of 1935, the Revenue Act 
of 1934, the National Industrial Recovery Act, the Revenue 
Act of 1932, as amended by the National Industrial Recovery 
Act, and the prior revenue acts shall be open to inspection by 
the Committee on Education and Labor, United States Senate, 
or any duly authorized subcommittee thereof, which com- 
mittee or subcommittee is authorized by Senate Resolution 
266, Seventy-fourth Congress, second session, passed June 
6, 1936, to make an investigation of violations of the rights 
of free speech and assembly and undue interference with 
the right of labor to organize and bargain collectively; 
such inspection to be in accordance and upon compliance 
with the rules and regulations prescribed by the Secretary 
of the Treasury in the Treasury Decision relating to the 
inspection of returns by that committee, or any duly au- 
thorized subcommittee thereof, approved by me this date. 
[Signed by the President, July 9, 1936.] 


Interest on Municipal Tax Bills Issued to a Contractor: 
Tax Liability—The basis of the conclusion reached in 
G. C. M. 13469, XIII-2 CB 125, is applicable to the facts in- 
volved in O. D. 447 and O. D. 491. In none of those cases 
were the obligations in question “obligations of the city” 
and there was no direct burden on the borrowing power of 
aa (See generally the authorities cited in G. C. M. 
1 3 


Accordingly, G. C. M. 13469 is modified and it is recom- 
mended that O. D. 447 and O. D. 491 be revoked.—G. C. M. 
16861, X V-29-8184 (p. 11). 


Philippine Islands: Status.—The Philippine Islands come 
within the classification of “possessions of the United 
States” for Federal income tax purposes, notwithstanding 
the establishment of the Commonwealth of the Philippines 
under the Act of March 24, 1934 (48 Stat., 456.)—I. T. 2990, 
XV-29-8183 (p. 9). 


Practice Before the Treasury Department—Resignation 
as an Enrolled Attorney or Agent for Private Practice 
Required of Treasury Employees.—The Committee on 
Enrollment and Disbarment, Treasury Department, has 
requested that instructions be issued requiring each per- 
son enrolled to practice before the Treasury Department 
to tender to the Committee his resignation as an enrolled 
agent or attorney and to surrender his enrollment card 
immediately upon accepting employment in the Internal 
Revenue Service. 

Personnel officers of the Bureau, or employees desig- 
nated by them, will accordingly inform each person en- 
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rolled to practice before the Treasury Department who 
accepts employment in the Internal Revenue Service, tem- 
porarily or otherwise, to immediately submit his resigna- 
tion with respect to such enrollment, together with his 
enrollment card, to the Committee on Enrollment and 
Disbarment. 


Inquiries and correspondence regarding this mimeograph 
should refer to its number and the symbols IT:E:RR.— 
Mim. 4479, X V-31-8215 (p. 38). 


Return by Custodian of Nonresident Alien—A return 
filed for 1934, pursuant to the requirement of the regu- 
lations, by a person having charge of the person or prop- 
erty of a nonresident alien need not be accompanied by a 
power of attorney, but in such cases a statement should 
be attached stating that the return is filed in accordance 
with the pertinent regulations—I, T. 2987, XV-27-8152 
(p. 7). 


Rewards for Information Regarding Violators of Income 
Tax Law.—Under and by virtue of the provisions of Sec- 
tion 3463 of the Revised Statutes of the United States, 
which authorize the Commissioner of Internal Revenue, 
with the approval of the Secretary of the Treasury, to 
pay such sums as he may deem necessary, not exceeding 
in the aggregate the sum appropriated therefor, for detect- 
ing and bringing to trial and punishment persons guilty 
of violating the internal revenue laws, or conniving at 
violations of the same, in cases where such expenses are 
not otherwise provided for by law, the Commissioner of 
Internal Revenue, with the approval of the Secretary of 
the Treasury, does hereby offer for information given by 
persons other than officers of internal revenue, or persons 
appointed or employed in, or acting in connection with, the 
Internal Revenue Service, that shall lead to the detection 
and punishment of persons guilty of violating the internal 
revenue laws, or conniving at the same, such reward as 
the Commissioner of Internal Revenue, with the approval 
of the Secretary of the Treasury, shall deem suitable, 
but in no case exceeding 10 per cent of the net amount of 
taxes, penalties, fines and forfeitures which, by reason of 
said information, shall be paid irrecoverably to the United 
States through suit or otherwise. 

The rewards hereby offered are limited in their aggre- 
gate to the sum appropriated therefor and shall be paid 
only in cases not otherwise provided for by law. 

Claims for reward under the provisions hereof shall be 
made on Form No, 211, which may be obtained from Col- 
lectors of Internal Revenue or from the Bureau at Wash- 
ington, D. C. 

Treasury Decision No. 21,856, dated December 18, 1899, 
and Internal Revenue Circular No. 99—5Sth Revision dated 
April 22, 1926 (Department Circular No. 147 of 1899) are 
hereby revoked.—T. D. 4663, X V-28-8180 (p. 16). 


Social Security Act Taxes: Application to Banks.—Na- 
tional banks are instrumentalities of the United States 
within the meaning of Sections 811(b)6 and 907(c)5 of the 
Social Security Act (49 Stat., 620), and neither the banks 
nor their employees are subject to the taxes imposed under 
Titles VIII and IX of that Act—S. S. T. 16, XV-30-8199 
(p. 19). 





Although an independent contractor is not an employee of 
the person with whom he contracts, he may be an employer 
subject to the tax imposed under Section 901, Title IX of 
the Social Security Act (49 Stat., 620)—S. S. T. 17, XV- 
30-8200 (p. 20). 


Tax on Grape Concentrate—Termination.—Under the 
provisions of Section 336 of the Liquor Tax Administration 
Act, the tax imposed under Section 601(c)(3) of the Rev- 
enue Act of 1932 shall not apply to sales after June 26, 
1936, of grape concentrate, evaporated grape juice, or grape 
syrup, by the manufacturer, producer, or importer thereof. 
—Mim. 4477, XV-31-8211 (p. 18). 


Trusts Taxable as Associations.—Since the provisions 
of the Revenue Acts of 1926 and 1928 with respect to the 
taxability of certain classes of trusts as associations or 
corporations instead of as strict trusts are substantially 
the same as the corresponding provisions of the Revenue 
Acts of 1932 and 1934, the decisions of the United States 
Supreme Court, rendered December 16, 1935, in Helvering 
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v. Coleman Gilbert Associates, 56 S. Ct. 285; Morrissey and 
O’Brien, Trustees, et al., v. Commissioner, 56 S. Ct. 289; 
Joseph E. Swanson, et al., Trustees, v. Commissioner, 56 S. Ct. 
283; and Helvering v. E. E. Coombs and Edward Everett, 
Trustees, et al., 56 S. Ct. 287, are equally applicable under 
the Revenue Acts of 1932 and 1934. 


The above-mentioned cases arose under the provisions 
of the Revenue Acts of 1924, 1926 and 1928, relating to 
the taxability of certain classes of trusts as associations or 
corporations instead of as strict trusts, and in each of the 
cases the court held that the trust was taxable as an 
association. The trustees in each case had absolute con- 
trol and management of the trust property. 


Collectors of internal revenue, internal revenue agents, 
etc., are directed to exercise care in the examination of 
returns involving the question as to whether a trust is 
taxable as an association or corporation instead of as a 
strict trust in order that full effect may be given to the 
above-mentioned decisions of the Supreme Court in the 
determination of the income tax liability of the taxpayers 
concerned. Particular attention is also invited to articles 
801-1 to 801-3 of Income Tax Regulations 86. 


Correspondence and inquiries regarding this mimeo- 
graph should refer to the number thereof and the symbols 
IT:E:CTR.—Mim. 4483, X V-32-8230 (p. 24). 





Training for Public 
Administration 


(Continued from page 546) 


ities, advanced social psychology and similar courses 
might well be included. A further period of appren- 
ticeship of at least one year would also be desirable. 
The dissertation could well be the result of this 
more extended direct contact with the actualities 
of administration. While the M. A. apprenticeship 
should be served without compensation, the Ph. D. 
apprenticeship might well permit the student to be 
actually a government employee, if the work to 
which he was assigned were in direct line with his 
interest, gave him an opportunity to use his special- 
ized knowledge, and were acceptable to his adviser. 


Informal Training and Experience 


Lge he gerne trained according to the plan 
outlined above should be considered as candi- 
dates for posts as assistants to chief administrators 
or assistants to department, division or bureau heads. 
In small cities the former would be more suitable; 
in large ones, and in state and national governments, 
the latter. But where such posts are not available 
mere clerical work should not be spurned. The re- 
cent graduate should not expect to be given admin- 
istrative responsibility at once, no matter what his 
position. In spite of his apprenticeship he can learn 
to exercise administrative authority only by expe- 
rience, and until he has mastered this technique, 
promotion to a responsible post would be unwise. 
If the training program has meant what it should, 
his value to the service will become rapidly apparent 
and his advancement will be cheerfully recommended 


by his immediate superiors and concurred in by his 
colleagues. 


Any program of post-entry training for potential 
administrators must be designed to develop a facil- 
ity in the analysis of administrative problems and in 
the making of decisions. New entrants should be 
attached to experienced administrators and gradu- 
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ally given an opportunity to share in the day to day 
handling of their work. Gradual independence of 
supervision, gradual assumption of authority and 
responsibility should characterize the training period. 
The duration of the period will vary according 
to the individual being trained and the complexity 
of the problems with which he is called upon to deal. 
It should probably be not less than one year nor 
more than three. Gradual advancement in salary 
might well accompany the increased usefulness of 
the employee to the organization which should come 
with training. 

The completion of the training period might be 
indicated by a report from the supervisor to the chief 
administrative officer of the government that in his 
judgment his subordinate was ready for promotion. 
Periodic service reports would answer the same pur- 
pose as would also a nomination to fill a vacancy 
in an administrative post. 

Opportunities for administrative work in any but 
the largest governments may not occur with suff- 
cient frequency to afford a chance for all young 
administrators in training. It therefore seems im- 
perative that existing restrictions on residence be 
broken down, at least in so far as they pertain to ad- 
ministrative posts. There should be ample oppor- 
tunities for transfer from one local government to 
another as well as from local to state governments 
and from both local and state to national govern- 
ment, and vice versa. Such transfers and promo- 
tions occur today but they are not taken as a matter 
of course as they should be. 


Michigan’s Tax Delinquency Collections 


T AN outlay of $27,000 through which it hopes 

to realize $16,000,000, the State of Michigan is 

advertising and merchandising its delinquent taxes, 

a similar drive last year having proved remarkably 
successful. 

Selling points: 10 years to pay real estate taxes 
for 1932 and prior years under an installment plan; 
drastic slashing of penalties and interest. 

The campaign, again in the hands of Milton M. 
Alexander, of Detroit, originator of the plan, is 
heing waged through the newspapers and magazines 
and over the radio. The response so far is reported 
by Mr. Alexander to have been good, and State 
Treasurer Theodore I. Fry is credited with confi- 
dence that the receipts will top last year’s total of 
over $15,000,000, payment of which revived $70,000,000 
in taxes which up until then had been dead on the 
books. 

September 1, 1936, was the last day to pay the 
second installment of taxes coming under the plan, 
with only 4 per cent interest. Persons late paying 
the first installment may pay it along with the sec- 
ond, with only a slight extra charge. Savings up to 
36 per cent are gained by taxpayers who clear up 
all the installments now. 

Daily crowds lining up at the offices of the various 
county treasurers throughout Michigan’s more pop- 
ulated territory have forced the employment of 
extra clerks, the taking over of emergency office 
space, and the sending out of pleas to the public to 
use the mail in applying for and paying their bills. 
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Some may question the implication that promo- 
tions may occur from assistant to a department head 
to a department headship. In some cases other 
qualifications besides administrative training would 
be needed, as in the case of a department of law, 
health or engineering. But in most other cases such 
as departments of safety, treasurers, comptrollers, 
purchasing agents, personnel directors and others, 
general administrative training is of equal or greater 
importance than professional or technical prepara- 
tion. In any but the smallest units an adequate 
number of technically qualified persons can be sup- 
plied to do the technical work. What is needed but 
ordinarily lacking in such offices is not technical but 
administrative’ competence. Where the unit can- 
not afford to pay both an administrator and a tech- 
nician, it may be necessary to find a professional 
man who also has administrative ability and train 
him in the administrative side of his work. 

A program of retraining or further training of 
those already employed is important but not of 
permanent interest. It need remain only until a 
sufficient number of properly trained administrators 
can be prepared. For the untrained young employee 
of promise who has come into the service in a sub- 
ordinate capacity, a leave of absence and a training 
such as has been outlined, probably at public ex- 
pense, seems desirable if begun at an early age. 

The foregoing program is proposed as one which 
seems likely to produce the type of persons which 
is required. Only by experiment can its success 
or failure be shown. 








_ Michigan is rather proud of the fact that whereas 
it used to have to sell delinquent taxes, today it is 
“selling” them, direct to the property holder. 


An Adequate State Tax Commission 
(Continued from page 542) 


The tax commission should have clearly defined 
powers of supervision over local budgets as to pur- 
poses of expenditure, rates for different purposes, 
and contracts for government work. Unless the 
tax commission is sufficiently well equipped to deal 
adequately with appeals to it in regard to local 
budgeting, and to decide upon the amounts of ap- 
propriations which should be allocated locally for 
expenditures, it will encounter considerable difficulty, 
especially in cases where the sums set up locally for 
capital and maintenance expenditures are believed 
to be excessive. 

The commission should have power to supervise 
and equalize assessments, and to order reassess- 
ments where necessary. It should also have the 
power to order assessments of any property which 
has escaped taxation and have it placed properly 
on the tax rolls. The size of assessing districts 
should not be less than the county, preferably much 
larger. Broad mandatory powers unhampered by 
red-tape restrictions will promote efficiency. A por- 
tion of the responsibility for collection of revenue 
should be delegated to local sub-divisions of govern- 
ment with final authority resting in the state tax 
commission. The commission should be charged 
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with full administrative and collection functions for 
all state levied and collected taxes. It should work 
for state equalization of assessment ratios, and pro- 
mote uniformity of tax levies and tax collections. 
Uniformity of administration of tax laws is seldom 
achieved by local administration and difficult to 
achieve through a tax commission. 


Tax Appeals Court or Board 


Centralization of the major fiscal functions in this 
revenue agency will require a well-organized tax- 
appeals court or board to support and to check the 
work of the commission. The three-man commis- 
sion frequently serves, not only to formulate policies 
and make rules, but also as a board of tax appeals 
with administrative functions centered in and dele- 
gated to an executive secretary. In this case, the 
commission should have power to hear and to deter- 
mine all matters of grievance relative to taxation so 
that assessments of property and other tax subjects 
may be justly made and taxes made more nearly 
uniform on all objects of taxation. 

Considerable doubt lurks whether appeals from 
local valuations of taxable property ought to be in- 
discriminately made to the state tax commission, 
unless adequately equipped for hearing hundreds 
and thousands of | appeals from local valuations. 
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These appeals, however, may assume a considerable 


degree of importance, if financial transactions be- 
tween the state government and its local subdivi- 
sions are dependent in whole or in part upon the size 
of local assessment rolls or grand lists. 


Final Conclusions 


The commission should be amply financed in order 
to attract and to make possible the services of able 
commissioners and the employment of technical and 
professional experts for much of the administrative 
work. The salaries of commissioners should be fixed 
somewhere between $5,000 and $10,000 per year, 
depending upon the degree of centralization and the 
number of commissioners composing the commis- 
sion. The commission should have sufficient re- 
sources to attract and hold a high quality of trained 
general personnel. 

A well-financed, professionally and_ technically 
competent, non-political tax commission with very 
wide powers of administrative control of state taxes 
and some supervision of local tax and fiscal agencies 
—all the personnel to be under an effective civil serv- 
ice—will go far toward developing a just and bene- 
ficial state and local tax system. Such a commission 
is possible if a great majority of voters really want 
it badly enough to work for it. 








New Federal Tax Regulations 
(Continued from page 549) 


It is prescribed that an agent or other person holding 
articles on consignment or other similar arrangement for 
the claimant shall make a separate inventory of the articles 
so held. 

Further details as to method of making the inventory 
are prescribed. 

No payment will be made unless claim therefore is 
filed by the person entitled to it prior to January 1, 1937. 


Fur Tax 


BR TREASURY Decision 4669, XV-30-8204 (p. 16), 
approved July 22, 1936, Chapter IV of Regulations 46, 
as previously amended, is further amended to conform 
with the provisions of Section 810 of the Revenue Act of 
1936, which, effective after June 22, 1936 (the date the 
Revenue Act of 1936 was enacted) reduces the excise tax 
on furs to 3 per cent of the price for which sold by the 
manufacturer or importer and eliminates the exemption 
of articles sold for less than $75. 








Refunds Under AAA on Exports, for Charitable 
Distributions, etc. 


EGULATIONS governing refunds under the AAA on 
exports, deliveries for charitable distribution or use, 
with respect to large cotton bags, certain articles processed 
from tobacco, and certain articles processed from paper, 
jute fabric and cotton are contained in Treasury Decision 
4671, XV-31-8225 (p. 24), approved July 27, 1936. 
Among the requirements in the general provisions of 
Article 1 applicable to refund claims are the following: 


Each claim shall show, with respect to the articles on which the claim 
is based, that the claimant is not the processor or other person who paid 
or was liable for the tax, except that in the case of claims of processors 
under Section 15 (a) of the Agricultural Adjustment Act, the claim 
shall show (1) the name and address of the person who paid the tax, 
(2) the kind of tax paid, (3) if processing tax was paid, the month and 
year of such processing, (4) the date of payment, and (5) the internal 
revenue district in which paid. 

No claim for refund will be allowed unless such claim shall have been 
filed by the person entitled thereto prior to January 1, 1937, and no 
refund will be allowed in an amount less than $10. 

No interest will be allowed in connection with any refund allowed 
pursuant to Section 601 of the Revenue Act of 1936. 








Relating to refund claims under Section 15(a) of the 
AAA, as amended, with respect to large cotton bags, 
Article 2(a) of Treasury Decision 4486, XIII-2CB 485, is 
amended to read as follows: 


Art. 2. Claim to be filed by processor.—(a) Each processor of cotton 
is entitled to refund of processing tax paid on the processing of that 
amount of cotton, the product of which was used in the manufacture 
of large cotton bags during the period beginning at the first moment 
of June 13, 1934, and ending at the last moment of July 7, 1934. 

The claim for refund of tax paid after June 12 1934, shall be ex- 
ecuted on P. T. Form 24-X. The claim for refund of tax paid on or 
before June 12, 1934, shall be executed on P. T. Form 24-X revised. 
The claim for refund’ shall be executed, under oath, in accordance with 
these regulations, and filed with the collector of internal revenue for the 
district in which the principal place of business of the claimant is located. 


Article 10 of Regulations 83, September, 1934, Edition, 
is amended to read as follows: 


Art. 10. Bills of lading.—(a) At the time of filing, a claim for refund 
shall be accompanied by a copy of the bill of lading issued by the proper 
representative of the carrier, covering the merchandise described in each 
application for inspection. 

(b) Waiver.—If the claim is filed by the shipper there must be 
submitted with the claim a waiver, attached to the bill of lading, and 
executed by the consignor named in the bill of lading. [Special form 
is prescribed.— Editor. ] 


As to who may file a claim for refund with respect to 
products exported, Article 3 of the new regulations 
provides: 


A. The consignor named in the bill of lading under which the product 
is exported shall be entitled to make claim for refund unless he sh hall 
have waived such right to the shipper. Consignor named in the bill of 
lading means the person named in the bill of lading as the person from 
whom the carrier received the product for shipment. 

B. The shipper, if other than the consignor named in the bill of 
lading, shall be entitled to make claim for the refund only if the con- 
signor shall have waived any claim to such refund to him. In such case, 
the term shipper means the person for whom the consignor named in 
the bill of lading is handling the product for shipment. 

C. Where the product was not exported under a bill of lading, the 
person who owned the product at the time of exportation shall be entitled 
to make claim for refund, and a waiver may not be used. 

D. No refund will be made to the processor or other person who 
paid or was liable for the tax with respect to the products exported. 

The claim for refund shall be executed by the claimant on the 
prescribed form, P. T. Form 27, Revised, in accordance with the instruc- 
tions contained 5 AB.th, and in accordance with these regulations. The 
claim must be filed with the collector for the district in which is located 
the principal place of business of the claimant. If the claimant has no 
principal place of business in the United States, the claim must be filed 
with the collector at Baltimore, Maryland. One claim may cover a 
number of export shipments. 

The grounds and facts alleged in support of the claim shall be com- 
pletely set forth in detail and show (1) the month in which the process- 
ing of the cotton occurred which was used in the manufacture of the 
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bags, (2) the date when the tax on such processing was paid, (3) the 
period during which the large cotton bags were manufactured, (4) the 
number, the total weight, and the content (i. e., whether lint cotton, card 
strips, or comber waste) of bags of each size manufactured, and (5) with 
respect to each size of bag, the width of the fabric used, in inches, before 
cutting, the number of yards per pound, the length of the cut of such 
fabric, and whether the fabric is unbleached not colored, or colored or 
bleached. The amount of refund claimed shall also be shown. 


As to refunds under Section 15(c) of the AAA, as 
amended, with respect to articles delivered for charitable 
distribution or use, Treasury Decision 4454, XIII-2 CB 479, 
approved July 26, 1934, is made applicable in so far as not 
inconsistent with Article 1 of the new regulations (T. D. 
4671). 

Other prior regulations similarly made applicable to 
claims for refund are as follows: 

Treasury Decision 4494, XIII-2 CB 500, with respect to 
floor stocks of plug chewing tobacco or twist tobacco 
processed wholly or in chief value from fire-cured tobacco held 
for sale or other disposition at the first moment of August 1, 
1934; Treasury Decision 4530, XIV-1 CB 475, with respect to 
floor stocks of chewing tobacco or scrap chewing tobacco or 
scrap smoking tobacco processed wholly or in chief value from 
tobacco, other than Burley tobacco, held for sale or other 
disposition at the first moment of February 1, 1935; Treas- 
ury Decision 4593, XIV-2 CB 493, with respect to floor 
stocks of chewing tobacco (except scrap) processed wholly 
or in chief value from Burley tobacco held for sale or other 
disposition at the first moment of February 1, 1935; Treas- 
ury Decision 4610, XIV-2 CB 464, with respect to floor 
stocks of articles processed wholly or in chief value from 
flue-cured tobacco, or articles other than chewing tobacco 
processed wholly or in chief value from Burley or fire- 
cured tobacco held for sale or other disposition at the first 
moment of October 1, 1935; Treasury Decision 4474, XIII-2 
CB 489, with respect to multiwall paper bags weighing 
more than 200 pounds per 1000 bags, or coated paper bags, 
or open-mesh paper bags, or paper towels, or jute bags 
held for sale or other disposition at 12:01 A. M., Eastern 
Standard Time, June 12, 1934, or large cotton bags held 
for sale or other disposition at the first moment of June 
13, 1934; Regulations 83, September, 1934, Edition, 362 
CCH, p. 3245-3256, in cases of claims for refund with re- 
spect to products exported. 





Undistributed Profits Tax 


Oe AUGUST 6, 1936, the Treasury Department approved 
’ Treasury Decision 4674, X V-32-8238 (p. 2), which con- 
tains regulations relating to the surtax on undistributed 
profits imposed by Section 14 of the 1936 Act. 

The regulations show numerous examples of compu- 
tation of the tax and the credits allowed by the Act, such 
as those for dividends paid, contracts restricting payment 
of dividends, and dividend carry-over. 

As was expected, the Commissioner holds that a cor- 
porate charter is not a contract within the credit provisions 
relating to contracts restricting payment of dividends. 

Speculation regarding the correct method of computing 
the tax where the corporation is entitled to a specific credit 
because it has a net income of less than $50,000 has also 
been set at rest. As explained in the August issue of THE 
Tax Macazine, p. 493-494, there were two interpretations 
possible. The Commissioner’s interpretation is that ex- 
plained in the first example. 

Among other important provisions are the following: 

_ Bonds issued after April 30, 1936, in exchange in refund- 
ing a pre-existing issue, represent debts incurred after 
April 30, 1936, within the meaning of Section 26(c) (2). 

A dividends paid credit cannot be allowed unless the 
shareholder receives the dividend during the taxable year 
tor which the credit is claimed. 

If a dividend is paid by check, dated within the taxable 
year and deposited in the mails in a cover properly stamped 
and addressed to the shareholder at his last known address 
at such time that in the ordinary handling of the mails 
the dividend would be received by the shareholder within 
the taxable year, a presumption arises that the dividend 
was paid to the shareholder in such year. 

Payment of a dividend during the taxable year to the 
authorized agent of the shareholder will be deemed pay- 
ment of the dividend to the shareholder during such year. 

If a corporation, instead of paying the dividend directly 
to the shareholder, credits the account of the shareholder 
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on the books of the corporation with the amount of the 
dividend, the credit for the dividend paid will not be 
allowed unless it is shown to the satisfaction of the Com- 
missioner that such crediting constituted payment of the 
dividend to the shareholder within the taxable year. 

In order to get the additional dividend credit provided 
in Section 26(d) where the dividend is paid in obligations 
of the corporation having a fair market value less than par 
when issued, the holders of the bonds on redemption need 
not be the persons to whom the bonds were issued. 

The regulations cover Sections 14, 26, 27, and 115 of the 
1936 Act. 


“Windfall” Tax 


EGULATIONS relating to the so-called “windfall” tax, 
officially designated as “Regulations 95, Relating to the 
Tax on Unjust Enrichment under Title III of the Revenue 
Act of 1936,” were approved on August 10, 1936, but were 
first released for publication five days later. 

Outlines of some of the important features of the regu- 
lations follow: 

In determining the “selling price” under Section 501 (f) 
(3) where amounts were paid or credited to the purchaser 
in reimbursement under a written agreement entered into 
on or before March 3, 1936, it is provided that a written 
agreement means a promise even though not legally enforce- 
able communicated in writing by the taxpayer to the pur- 
chaser to make the reimbursement. 

Chapter II deals with the various computations neces- 
sary in the progressive steps of arriving at the amount of 
the tax liability. 

Examples are given to illustrate the limitation that the 
net income taxable under the Act shall not exceed the 
entire net income for the taxable year from the sale of articles 
or services with respect to which the Federal excise tax 
was imposed. (Art. 6.) 


Years to Which Tax Applies 


The tax applies to the calendar year 1935 and subse- 
quent taxable years; a fiscal year ending in 1935 and each 
subsequent fiscal year; any period of less than 12 months 
ending after December 31, 1934, for which a return of net 
income was required to be filed under the income tax title 
of the applicable Revenue Act. (Art. 5.) 


Return Requirements 


Three classes of taxpayers who are required to file re- 
turns are listed: (1) persons upon whom a Federal excise 
tax was imposed but not paid during the taxable year; (2) 
persons who during the taxable year received any reim- 
bursement from vendors as described in Section 501(a) (2); 
and (3) persons who received, during the taxable year, a 
refund or credit of Federal excise tax as described in 
Section 501(a)(3). The foregoing persons are required to 
file returns even though the return shows no income sub- 
ject to tax. 

Each corporation is required to render a separate return. 
(Art. 27.) 

Returns for the calendar year 1935, fiscal years ending 
in 1935, and fiscal years ending in 1936 but prior to June 22, 
1936 (the date of enactment of the 1936 Act) are required 
to be filed not later than September 15, 1936.1. Returns for 
the calendar year 1936 will be due March 15, 1937, and 
returns for fiscal years ending after June 22, 1936, and 
subsequent fiscal years are due on the 15th day of the third 
month following the close of the fiscal year. The earliest 
taxable year for which a return is required is a fiscal year 
ending in January, 1935. (Art. 30.) 

Authority to grant extensions of time is delegated to the 
collectors. Applications should be addressed to the col- 
lector for the district in which the taxpayer files his returns 


and must contain a full recital of the causes for delay. 
(Art. 32.) 


Tax Payment Requirements 


The tax for any taxable year ended prior to June 22, 
1936, must be paid not later than September 15, 1936. Such 
tax must be paid in full by that time and may not be paid 
in installments. 

1T. D. 4689, released August 28, 1936, grants an extension of time for 
filing “‘windfall” tax returns for such period as may be necessary, but 


not later than December 15, 1936, for any taxable year ending on or 
before August 31, 1936, 
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As to taxable years ending on or after June 22, 1936, the 
tax must be paid on or before March 15, following the 
close of a calendar year, or, on a fiscal year return, on or 
before the 15th day of the third month following the close 
of the fiscal year. The tax in such case may be paid in 
four equal installments, the first to be paid on or before the 
date prescribed for payment as a single payment, and the 
remaining installments on the 15th day of the third, sixth, 
and ninth months thereafter. (Art. 34.) 


Extension of Time for Payment 
On a showing that undue hardship will result if the 
tax is paid on the date prescribed by law, the Commis- 
sioner may at the taxpayer’s request grant an extension for 
a period not to exceed three years. Procedure to be com- 
plied with is outlined in the regulations. (Art. 35.) 


A. B. A. Federal Tax 
Committee Report 


(Continued from page 527) 


tion of the House of Representatives and Senate, the Inter- 
state Committee on Conflicting Taxation of the Interstate 
Assembly, the United States Chamber of Commerce and 
the National Tax Association, to harmonize the taxing 
systems of the federal government and of the 48 states; 
that the American Bar Association recognizes these under- 
takings as much needed and endorses the objectives of the 
studies now in course. 


B. International Double Taxation 


Resolved, That the American Bar Association recognizes 
the problem of international double and conflicting taxa- 
tion as one of extreme importance both to international 
traders and to the different governments; that the Asso- 
ciation endorses the efforts of the International Chamber 
of Commerce, the League of Nations and other organiza- 
tions in their efforts to solve this problem; that it offers its 
assistance in passing on the merits of either general prin- 
ciples or of particular proposals as they may be formulated 
and that it urges the United States and other governments 
to give the problem their speedy and favorable attention, 
to approach it in a broad-minded, sympathetic manner and 
to make concessions, if such are necessary, in order that it 
may be solved. 


2. Adjusted Basis for Property Acquired in Reor- 
ganizations 


Resolved, That the American Bar Association recom- 
mends to the Congress that the Congress amend Section 
113 of the Revenue Act of 1932 to remove therefrom its 
retroactive features and that the Association’s Committee 
on Federal Taxation is directed to urge the following pro- 
posed amendment and, failing the acceptance of the pro- 
posal as drafted, its equivalent in purpose upon the proper 
committees of the Congress: 


(ProposEp AMENDMENT.) 
“That Section 113 (a) (7) and (8) of the Revenue Act of 1932 
be amended to read as follows: 

***(7) ‘TRANSFERS TO CORPORATIONS WHERE CONTROL OF PRop- 
ERTY REMAINS IN SAME PeErsons.—If the property was acquired 
after December 31, 1917, by a corporation in connection with a 
reorganization, and immediately after the transfer an interest or 
control in such property of 80 per centum (or, if such property 
was acquired after June 6, 1932, then 50 per centum) or more 
remained in the same person or any of them, then the basis 
shall be the same as it would be in the hands of the transferor, 
increased in the amount of gain or decreased in the amount of 
loss recognized to the transferor upon such transfer under the 
law applicable to the year in which the transfer was made. ‘This 
paragraph shall not apply if the property acquired consists of 
stock or securities in a corporation a party to the reorganization, 
unless acquired by the issuance in stock or securities of the 
transferee as the consideration in whole or in part for the transfer. 

***(8) Property ACQUIRED BY ISSUANCE OF STOCK OR AS PAID-IN 
Su RPLUS. Ir— 

‘(A) The property was acquired after December 31, 1920, 
by a corporation by the issuance of its stock or securities in 
connection with a transaction described in Section 112 (b) (5) 
(including, also, cases where part of the consideration for 
the transfer of such property to the corporation was property 
or money, in addition to such stock or securities), or 

“*(B) The property was acquired by a corporation aftcr 
June 6, 1932 as paid-in surplus or a contribution to capital, 
then the basis shall be the same as it would be in the hands of 
the transferor, increased in the amount of gain or decreased in 
the amount of loss recognized to the transferor upon such trans- 
fer under the law applicable to the year in which the transfer 

was made.’ ” 
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3. Discharge of a Bankrupt from Federal Tax Lia- 
bility 

Resolved, That the American Bar Association recom- 
mends to the Congress that the Bankruptcy Act be amend- 
ed to permit the discharge from his tax liability of a 
bankrupt and that the Association’s Committee on Federal 
Taxation is directed to urge, with the concurrence of the 
Association’s Committee on Commercial Law and Bank- 
ruptcy, the following proposed amendments and, failing 
the acceptance of the proposals as drafted, their equivalent 
in purpose, upon the proper committees of the Congress: 

(PRoposeEp AMENDMENT.) 

“That Section 17 of the Act of July 1, 1898, 30 Stat. 550, 11 

U. S. C. 35, be amended to read as follows: 
scl discharge in bankruptcy shall release a bankrupt from all 
of his provable debts except such as (first) are due as a tax 
levied by the state, county, district, or municipality in which 
he resides; (second) are liabilities for obtaining property by the 
false pretenses and false representations; or for willful and 
malicious injuries to the person or property of another. 
“That Section 1 of the Act of July 1, 1898, 30 Stat. 544, 11 U. S. 
1, as amended, be amended to read as follows: 
pis ‘SECTION 1.—Meaning of Words and Phrases.—The words 
and phrases used in this title and in proceedings pursuant hereto 
shall, unless the same be inconsistent with the context, be con- 
strued as follows: 

“*(4) “Bankrupt” shall include a person against whom an 
involuntary petition or an application to set a composition 
aside or to revoke the discharge has been filed, or who has 
fled a voluntary petition, or who has been adjudged a 
bankrupt; 

**(4I4) “Claim” shall include the claim of the United States 
against the bankrupt for federal taxes;’ ” 

“That Section 58 (b) of the Act of July 1, 1898, 30 Stat. 561, 
11 U. S. C. 94, as amended, be cued by adding at the end 
thereof the following: 

“tee « It shall also be the duty of the referee to notify 

by registered mail, within 30 days after the reference of a bank- 
ruptcy to him, the proper United States Collector of Internal 
Revenue of the fact of the bankruptcy proceedings. If the bank- 
rupt is an individual, the referee shall notify the collector of the 
district in which is located the legal residence or the principal 
blace of business of the bankrupt (or, if he has no_legal residence 
or principal i of business within the United States, then the 
collector at Baltimore, Maryland); if the bankrupt is a corpora- 
tion, the referee shall notify the collector of the district in which 
is located the principal place of business or principal office, = 
agency of the bankrupt corporation (or, if it has no principal 
place of business or principal office or a y within the United 
States, then the collector at Baltimore, Maryland),’ ” 
“That Section 57 (n) of the Act of July 1, 1898, 30 Stat. 560, 
11 U. S. C. 93, as amended, be amended to read as follows: 

**(n) Claims, including claims of the United States for Federal 
taxes, shall not be proved against a bankrupt estate subsequent 
to one year after the adjudication; or if they are liquidated by 
litigation and the final judgment therein is rendered within 
30 days before or after the expiration of such time, then within 
60 days after the rendition of such judgment. The right of 
infants and insane persons without guardians, without notice of 
the proceedings, may continue six months longer.’ ”’ 


4. Time for Raising Claims for Refunds 


Resolved, That the American Bar Association recom- 
mends to the Congress that Section 507, Revenue Act 1928, 
be amended to give the Board of Tax Appeals, in all cases 
where it finds that the taxpayer has overpaid his tax, juris- 
diction to determine the amount of such overpayment 
which shall, when the decision of the Board has become 
final, be credited or refunded to the taxpayer, and that the 
Association’s Committee on Federal Taxation is directed 
to urge the following proposed amendment and, failing the 
acceptance of the proposal as drafted, its equivalent in 
purpose, upon the proper committees of the Congress: 


(PrRorposep AMENDMENT.) 

“That Section 284 (e) of the Revenue Act of 1926, as amended 
by Section 507 of the Revenue Act of 1928, be further amended to 
read as follows: 

“*Ce) If the Board finds that there is no deficiency and further 
finds that the taxpayer has made an overpayment of tax in 
respect of the taxable year in respect of which the Commissioner 
determined the deficiency, the Board shall have jurisdiction to 
determine the amount of such overpayment, and such amount 
shall, when the decision of the Board has become final be 
credited or refunded to the taxpayer and in such cases, no claim 
for refund shall be required.’ ”’ 


5. Board of Tax Appeals 


Resolved, That the American Bar Association adopts and 
approves a bill submitted herewith by the Special Com- 
mittee on Federal Taxation, “To amend Title X of the 
Revenue Act of 1926, relating to the Board of Tax Ap- 
peals”: 

(PRoposEeD AMENDMENT.) ’ 

“Sec. 905. A majority of the members of the Board or of any 
division thereof shall constitute a quorum for the transaction of the 


business of the Board or of the division, respectively. A vacancy 
in the Board or in any division thereof shall not impair the powers 
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nor affect the duties of the Board or division nor of the remaining 
members of the Board or division, respectively. From time to time 
the Board may, with the consent of the parties, appoint special 
masters for the taking of testimony and reporting of findings thereon 
for the consideration of the Board in accordance with such rules and 
instructions as the Board shall prescribe.” 


6. Limitation of Jeopardy Assessments 


It is recommended that Sections 279 (a) and 312 (a) of 
the Revenue Act of 1926 be amended to read substantially 
as follows: 


“‘(a) If the Commissioner believes that the assessment or collec- 
tion of a deficiency will be jeopardized by delay, he shall immedi- 
ately assess such deficiency (together with all interest, additional 
amounts, or additions to the tax provided for by law) and notice and 
demand shall be made by the collector for the payment thereof; 
provided that the approaching expiration of any period of limitation 
against the Government shall not be construed as constituting such 
jeopardy as to permit action under this section. In case of any such 
jeopardy assessment the United States District Court for the district 
of the taxpayer’s residence or the district in which property subject 
to distraint is located, or the United States Board of Tax Appeals, 
shall have jurisdiction, in a proceeding instituted by petition of the 
taxpayer, to declare the jeopardy assessment void if such tribunal 
finds that no jeopardy in fact existed, and such tribunal shall have 
authority to make such orders as will safeguard the rights of the 
parties during the pendency of such proceeding. The decision by 
such tribunal as to the existence of jeopardy shall not be subject to 
review. 





Significant Decisions of the 
Board of Tax Appeals 


(Continued from page 556) 

California Community Property.—Transfers in 1931 to 
the two petitioners by their father of similar blocks of cer- 
tain corporate stock, at a price per share equal to its cost 
to him ($100 per share) but somewhat less than its fair 
market value ($175 per share) are held to have been sales 
and not gifts. Therefore, the Commissioner erred in deter- 
mining that a sale was made as to four-sevenths of the 
transferred stock which became community property under 
California law, and that three-sevenths was a gift, so that 
only four-sevenths of a dividend received by each recipient 
in 1931 was community income, three-sevenths representing 
separate property. It is held that the presumption arising 
under California law that the stock so acquired in each in- 
stance constituted community property of the respective 
petitioner and his wife, is not rebutted by the facts estab- 
lished, and that the dividend received on such stock by each 
petitioner in the taxable year was properly reported for 
tax by such petitioner and his wife in equal amounts.— 
Kenneth K. Bechtel v. Commissioner; Stephen D. Bechtel v. 
Commissioner, Dec. 9447 [CCH]; Docket Nos. 75485, 75486. 


Credit for Foreign Taxes Under Prior Acts.—The peti- 
tioner, a New Jersey corporation, paid taxes to the Munic- 
ipality and Province of Havana, Cuba, upon its net profits 
derived from the operation of gas works and electric light 
plants in Cuba. In its returns for the tax years in question 
the petitioner claimed the taxes paid as credits against in- 
come tax due the United States, credit being claimed under 
section 238 (a) of the Revenue Acts of 1918, 1921, 1924, and 
1926. The respondent disallowed these credits, but allowed 
the amounts paid as deductions from gross income. It is 
held that the amounts paid are valid credits against taxes 
due the United States, under section 238 (a) of the Revenue 
Acts of 1918, 1921, 1924, and 1926. [From the opinion:] 
“The taxes were paid upon the petitioner’s ‘net proceeds’ 
from the operation of gas works and electric light plants. 
If the only income of the petitioner had been from the 
operation of these facilities we think there could be no 
question but that they were income taxes. The fact that 
they were paid to the Municipality and Province of Ha- 
vana rather than to the Cuban National Government is of 
no importance. Burnet v. Chicago Portrait Co., supra [285 
U. S. 1]. Likewise, it is unimportant that they were not 
paid upon the petitioner’s entire net income. The tax paid 
upon net income of one branch of a taxpayer’s business is 
as much an income tax as one paid upon net income from 
all sources.”—Havana Electric Railway, Light & Power Com- 
pany v. Commissioner, Dec. 9441 [CCH]; Dockets Nos. 40304, 
42570, 47339. 

Leech dissents without written opinion. 


Damages Recovered by Foreign Corporation—Tax 
Status.—In 1917 the steamship Zeelandia, owned by the pe- 
titioner, a Netherlands corporation, with its principal office 
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at Amsterdam, enroute from South America to various 
ports of The Netherlands, entered New York harbor to 
discharge passengers and mail, was refused clearance pa- 
pers by the United States, and was illegally detained for 
some months. By act of Congress the petitioner was em- 
powered to sue the United States for damages in the Court 
of Claims, which rendered judgment in its favor for 
$446,825.22, with interest. It is held that no portion of such 
judgment or interest paid in 1932 constitutes taxable in- 
come to the petitioner.—N. V. Koninklijke Hollandische 
Lloyd, (Royal Holland Lloyd) v. Commissioner, Dec. 9448 
[CCH]; Docket No. 78662. 


Turner dissents, without a written opinion. 


Federal Estate Tax.—(1) In determining the net estate of 
a decedent under Section 303 of the Revenue Act of 1926, 
claims, mortgages, and indebtedness incurred or contracted 
bona fide and for an adequate and full consideration in 
money or money,’s worth may be deducted from the value 
of the gross estate even though such debts exceed the 
amount of assets available to pay them. Commissioner 
erred in limiting the deductions “to that portion of the 
gross estate which is subject to debts and charges.”’ Com. 
v. Strauss, 77 Fed. (2d) 401. 


(2) Amount assessed against the estate of a decedent, 
representing double liability upon bank stock owned by 
him at the time of his death (August 24, 1932), may be 
deducted from his gross estate, notwithstanding the fact 
that such assessment was made subsequent to his death. 


(3) Decedent’s promises to contribute to charitable insti- 
tutions in consideration of similar pledges by others, are 
held deductible from gross estate as claims incurred or 
contracted bona fide and for an adequate and full consid- 
eration in money or money’s worth. Jeptha H. Wade, Jr., 
et al., Executors, 21 B. T. A. 339, followed.—Edna F. Hays, 
Carrie H. Korach, Louis C. Selden and Guardian Trust Co., 
as Executors of the Estate of Eugene K. Hays, Deceased, et 
al., Dec. 9445 [CCH]; Docket Nos. 78718, 79428, 80859. 


Reorganization Under 1926 Act.—Corporation A, with 
total stock of 7,540 shares of common stock caused corpora- 
tion B to be organized, and on December 18, 1925, trans- 
ferred to the latter certain assets consisting of stocks of 
subsidiaries and a tract of coal land, in exchange for 6,100 
shares of the common stock of B, which shares were dis- 
tributed among the stockholders of A on December 19. On 
December 31, 1925, A transferred its remaining assets, con- 
sisting of mine, mining plant, and equipment, to corpora- 
tion C in exchange for 1,000 shares (25 per cent) of C’s 
capital stock. This mine of A adjoined the mines of C, and 
since December 31, 1925, these mines have been operated as 
one by C. On January 22, 1926, B acquired all of A’s capi- 
tal stock in exchange for the remaining 1,440 shares of its 
authorized stock and on the same date caused A to trans- 
fer to it the 1,000 shares of C’s stock in liquidation. B is 
still in existence and has been engaged in mining coal on 
the coal lands transferred to it. A did no business after 
December 31, 1925, and its certificate of dissolution was 
issued on August 5, 1926. After January 22, 1926, the indi- 
viduals who had owned all of the capital stock of A owned 
in the same proportions all of the capital stock of B. It is 
held that the transaction between A and B constituted a 
reorganization within the meaning of section 203 (h) (1) 
(B) of the Revenue Act of 1926, and after such transaction 
A had only the assets later transferred to C. It is held, 
further, that the transfer from A to C on December 31 was 
the acquisition by C of all the property of A and consti- 
tuted a reorganization within the meaning of section 203 
(h) (1) (A), upon which the taxable gain was not recog- 
nized to A, under Section 203 (b) (3). 

(2) Petitioners who were stockholders of A corpora- 
tion were not transferees (under Sec. 280 of the 1926 Act) 
of the A corporation because of the transfer of A’s assets 
to B for stock of B, which A distributed to its own stock- 
holders. B corporation is the only transferee, within the 
meaning of the statute—Elkhorn Coal Company et al. v. 
Commissioner, Dec. 9451 [CCH]; Docket Nos. 49064-49070. 


Murdock dissents, with opinion to effect that there was 
no reorganization, but that there were separate transfers 
in which substantially all the assets were not acquired 


by one company. Leech, Turner, Mellott and Arnold agree 
with this dissent. 
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Transferee Tax Liability—Section 316 (a) of the 1926 
Act, authorizing the assessment and collection of an estate 
tax from transferees is held applicable to beneficiaries un- 
der contracts of insurance taken out by decedent upon his 
own life where such beneficiaries, under Section 315, are 
personally liable for such tax to the extent of their interest 
as beneficiaries. A transferee is liable, not only for a de- 
ficiency in tax, but also for “interest, additional amounts, 
and additions to the tax provided by law” (Louisiana & 
Arkansas Ry. Co. v. Helvering, 70 Fed. (2d) 286). Such de- 
ficiency, including interest, may be assessed and collected 
in the same manner as a deficiency imposed directly upon 
a taxpayer—Edna F. Hays, Carrie H. Korach, Louis C. Sel- 
den and Guardian Trust Co., as Executors of the Estate of 
Eugene K. Hays, Deceased, et al. v. Commissioner, Dec. 9445 
[CCH]; Docket Nos. 78718, 79428, 80859. 


Trust Taxable as Association.—On authority of Morris- 
sey uv. C a r, 296 U. S. 344; Swanson v. Commissioner, 
296 U. S. 362; He Ivering 2 Combs, 296 U. S. 365; and Hel- 
vering v. Cole man-Gilbert . Associates, 296 U. S. 369, a trust 
which was organized by several individuals to buy and sell 
shares of stock of Sears, Roebuck & Co. for profit and was 
so operated during the taxable year (1928), the profits be- 
ing distributed to the beneficial owners is held to be an 
association taxable as a corporation.—Vernon J. Bert, Trus- 
tee for D. M. Nelson et al., v. Commissioner, Dec. 9444 
{CCH]; Docket No. 56594. 


Tax Refunds in Illinois 
(Continued from page 540) 

the state constitution and would not usurp the pow- 
ers of or compete with courts of general jurisdiction, 
such as the Circuit Court. Therefore, the Court of 
Claims will not review any acts which are done in 
the course of duty by any constitutional officer of 
the state government since a taxpayer aggrieved by 
such acts may secure an adequate review in a court 
of general jurisdiction by following the procedure 
indicated in the act relating to public finances. If 
the claimant has failed to secure such a review ac- 
cording to the usual remedies provided by statute, 
the Court of Claims will not consider the state to 
have been unjustly enriched simply because a court 
of general jurisdiction might have granted judgment 
in favor of the claimant if it had passed on the case 


Previous Attitude Reversed 


Prior to the decision in the Moline Plow Company 
case in 1927,°° it had been the rule that although no 
legal grounds existed for awarding refunds of 
excessive, illegal or unconstitutional taxes paid with- 
out duress, protest or mutual mistake of fact, nev- 
ertheless, such claims should be paid by the state 
as a matter of “equity and good conscience.”*! This 
attitude was directly contrary to the well established 
rule in Illinois that taxes paid voluntarily could not 
be recovered or refunded.*? The decision in the Mo- 
line Plow Co. case (supra) was a direct reversal of 
the former rulings on this point and finally brought 
the Court of Claims in line with the doctrine already 
established in Yates v. Royal Insurance Co.®* and oth- 
er decisions of the Supreme Court of Illinois. 


No Appellate Jurisdiction 


Since the Court of Claims is in its very nature only 
an advisory committee to the legislature and since 


% Ibid. 


" Alfred Decker & Cohn v. State (1925), 5 CCR 132; The Browning 
Co. v. State (1921), 4 CCR 166; Fireman’s Ins. Co. v. State (1914), 
2 CCR 220. 


"2 Yates v. Royal Ins. Co. , 200 Ill. 202, 65 NE 7206. 
*3 200 Ill. 202, 65 NE 726. 
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the legislature has created courts of general jurisdic- 
tion for the purpose of hearing and determining law- 
suits, and has provided for a system of appeals from 
the decisions of the trial courts, the Court of Claims 
will not assume appellate jurisdiction over the judg- 
ments of any of the other courts. Therefore, it will 
not grant any refunds when it would thereby re 
verse, modify or set aside the judgments of a Circuit 
Court. A refund was denied for this reason in the 
case of Booth Fisheries Co. v. State,®°* where it was 
alleged that the claimant had paid certain franchise 
taxes under protest and had then filed an injunction 
suit to restrain transfer of such payment into the 
State Treasury, but that this suit had been dismissed 
by the Circuit Court which held the law in question 
to be valid and constitutional. No appeal was taken 
from the decree of dismissal, but a refund was re- 
quested from the Court of Claims after the law had 
been held unconstitutional in another case. The ba- 
sis of this claim was that it should be paid by the 
state “in equity and good conscience” in order to 
prevent unjust enrichment at the claimant’s expense. 
This claim was rejected for the further reason that 
since the Circuit Court had jurisdiction of the sub- 
ject matter and of the parties to the cause before it, 
the decree dismissing this bill for injunction was 
binding upon the parties until reversed or set aside 
by a court having appellate jurisdiction. 


Restraining Collection of Illegal Taxes 
AX AN alternative to paying an illegal or exces- 


sive tax under protest and then seeking a refund 
in any of the ways indicated herein, a taxpayer may 


file a bill in equity to restrain the collection of such 
taxes. 


Ordinarily, a party charged with an illegal or ex- 
cessive tax has an adequate remedy at law by an 
action against the tax collector or against any 
governmental unit, except the state, for the recovery 
of such taxes. In the cases of taxes levied by the 
state, the remedy at law is by paying under protest 
and filing the required injunction within 30 days. 
For this reason, a court of equity usually will not 
interfere to restrain the collection of state taxes, 
especially if the defects alleged are merely infor- 
malities or irregularities in the procedure used for 
levying or collecting the taxes in question. But, 
where the tax is not authorized by law, or the 
property is not subject to taxation in any way, 
it has been held that it is the duty of a court of 
equity to interfere, especially when the recovery 
of such tax by the ordinary methods would neces- 
sitate a multiplicity of suits.°* Courts of equity in 
Illinois will restrain the collection of taxes based on 
an assessment which is absolutely void because the 
assessing body had no authority to make the same 
or because the property in question was not liable 
to taxation.** When a multiplicity of suits between 
the same parties to determine the same questions 
would be required, one taxpayer may maintain a rep- 


% (1929) 6 CCR 262. 

% Sta-Rite Hairpin Co. v. State (1930), 6 CCR 436; Oakford & 
Fahnestock v. State (1930), 6 CCR 439. 

% Drainage Commissioners v. Kinney (1908), 232 Ill. 67, 89 NE 34. 

7 Chgo. & Mil. Elec. Rwy. Co. v. Vollman (1905), 213 Ill. 60%, 
73 NE 360; Batica Ins. Co. v. Carr (1928), 330 Ill. 608, 162 NE 178. 
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resentative or “class” suit “to enjoin the collection 
of illegal taxes.” Such suits are presented on behalf 
of himself and all others similarly situated who may 
care to join in the suit and share the expenses pro- 
portionately.®* This rule has been applied to in- 
junction suits against the county,® and to similar 
suits against state tax collecting officials.’ 


State Tax Collections 


LTHOUGH the state constitution exempts the 

state fom being sued at law or in equity, that 
does not prevent a court of equity from enjoining 
the collection of state taxes. The state is not made 
a defendant by name and the suit does not relate 
to property owned by the state or which has ever 
reached its treasury. There is no attempt to recover 
money from the state. The only question involved 
is whether the laws of the state authorize the col- 
lection of the tax in question. A suit against a 
state official authorized to collect taxes is no differ- 
ent than a suit against any local tax collector. The 
fact that the money which is to be collected will 
eventually reach the state treasury does not prevent 
a taxpayer from questioning the unauthorized acts 
of a tax collector or any other official of the state 
government. When such a suit is filed, the court 
will not only order an injunction against future col- 


% Hawkins v. Lake County (1922), 303 Ill. 624, 136 NE 487. 

” Hawkins v. Lake County, supra. 

1 German Alliance Ins. Ca. v. Van Cleave (1901), 191 Ill. 410, 61 
NE 94, 
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lection of taxes, but, independently of any statute 

on the subject, will restrain the defendant from pay- 

ing over to the State Treasurer all taxes already 
collected. Furthermore, a court of equity will or- 
der the refund of taxes being held under such a re- 
straining order when the circumstances warrant it. 
Having once taken jurisdiction on any equitable 
grounds, a court of equity will retain jurisdiction 
and enter all orders necessary to effect complete * 
justice in the situation.?” 


Federal Court Injunctions 


remedy at law exists, unless it is absolutely clear 
that denial of an injunction will cause a multiplicity 
of suits between the same parties involving the same 
issues of law or facts.1° The mere illegality or un- 
constitutionality of the law in question is not in it- 





447; Stratton v. St. Louis S. W. Rwy. Co. (1932), 284 U. S. 530, 52 
S. Ct. 222, 76 L. Ed. 465. 



















HE Federal courts have refused to enjoin the 
collection of state taxes whenever an adequate 


101 German Alliance Ins. Co. v. Van Cleave (supra). 
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self a ground for equitable relief in the Federal 
courts. In one case, a bill for injunction alleging 
that enforcement of a cotton dealer’s license tax 
would work irreparable injury to the business of 
the claimant was dismissed on the ground that the 
laws of the state of Missouri permitted the recovery 
of an illegally exacted tax by an action against the 
collector and that since this was an adequate remedy, 
the Federal equity powers would not be invoked.’” 


In another case, an injunction against collection 
of the Illinois franchise tax was denied on the 
grounds that the act in relation to public finance 
providing for payment under protest and filing of an 
injunction suit within 30 days was an “adequate 
remedy at law” even though under the state pro- 
cedure it was given the title of an equitable action. 
In the absence of allegations setting up special con- 
ditions and circumstances which would render this 
legal remedy inadequate, no injunction will be is- 
sued by a Federal district court.1% It is interesting 
to notice that the court decided that the Illinois stat- 
utes provided an adequate remedy “at law” in spite 
of its provisions for injunctive relief which is the 
function of an equity court only. 


Historic Distinctions 


HE historic method of recovering illegal or ex- 

cessive taxes has been by a legal action in assump- 
sit. The Illinois statute does not provide any new rem- 
edy for recovery of the tax, but supplements the old 
remedy by providing for stopping payment of the 
money into the state treasury, so that it may be avail- 
able for satisfaction of any judgment against the 
collector, and thereby does away with the necessity 
of filing a claim against the state in the Court of 
Claims after obtaining such a judgment.’ In deter- 
mining the existence of an adequate remedy at law, 
the Federal courts follow this historic distinction 
rather than the name given to the remedy by local 
procedure. 


Amount of Refund 


When state taxes have been paid under protest 
and the required injunction suit has been filed and 
is decided in favor of the complainant, the state is 
required to refund only the portion of the protested 
payment which is in excess of the correct amount 


of the tax. The fact that the court finds the claim 
of the state for the full amount actually paid was 
“unlawful” does not entitle the complainant to a 
refund of the entire payment.’ In considering in- 
junction suits under Section 2a of the Act in Rela- 
tion to Public Finances,’ the Circuit Courts of the 
various counties have all of the usual powers of a 
court of equity and may award damages, order a 
refund of the excessive amount of taxes already 
collected, and enter such other and further orders 
as may be necessary to carry out its decrees and to 
effect a complete settlement of the issues between 
the parties. For this reason, the court may order 
the refund of only a portion of the total tax paid 


103 Matthe ws v. Rodgers, supra. 

w3a Stratton v. St. Louis S. f” Rwy. Co., supra. 

14 Stratton v. St. Louis & S. Rwy. Co., supra. 

15 Libby McNeil & Libby v. Fl (1935), 359 Ill. 398, 194 NE 572. 
6 Til. State Bar St: atutes (1935), Ch. 127b, Sec. 35. 
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or it may order the complainant to pay the proper 
legal amount of tax before granting any relief at 
all. Furthermore, the usual prayer in the bill for 
injunction requesting the court to enter “an appro- 
priate decree * * * concerning the disposition 
of the money paid under protest” binds the com- 
plainant to abide by the decree of the court distribut- 
ing this money to the complainant and to the proper 
officials of the state according to its interpretation of 
the law.’ 


Interest on Refunds 


HE general rule that interest cannot be recovered 

against the state except upon special statutory 
authorization applies to tax refund claims. Only 
the actual amount of the overpayment can be recov- 
ered without interest.’°* A statute authorizing the 
recovery of interest in any case where payment of 
money “has been withheld by an unreasonable and 
vexatious delay” does not apply to claims against the 
state or its officials for tax refunds. Such claims 
are not specifically mentioned in the statute, and, 
therefore, the state has not consented to the al- 
lowance of interest on tax refunds.’ 


Limitations Period 


The right to refunds of taxes paid to the state is 
limited to payments made during the five years im- 


mediately prior to the date on which the claim was 
filed.*° 


Summary 


I" SHOULD be noticed that two distinct methods 
of obtaining refunds of taxes paid to the state 
of Illinois are provided by statute. The first method 
is by payment under protest and the filing of an 
injunction suit within 30 days thereafter.1* A second 
and distinct refund procedure is provided in the stat- 
utes levying the Retailer’s Occupational Tax,?” the 
Motor Fuel Tax,™* the Public Utility Tax,’* and the 
Motor Vehicle Mileage Weight Tax."'* All of these 
Acts provide for refunds by the Department of 
Finance without resort to court procedure of any 
sort. Apparently, payment under protest of the taxes 
covered by these Acts is not a condition precedent 
for securing the right to a refund. 


This dual system of obtaining refunds should be 
eliminated. While it is advisable to require some 
form of recommendation or consent from the depart- 
ment administering the various tax laws, the final 
power to grant refunds should be vested in a court. 


1% Libby McNeil & Libby v. Stratton, supra. 

108 Manaster & Bros. v. State (1935), 8 CCR 531. 

108 Thid. 

110 T bid. 

11 Til, State Bar Statutes (1935), Ch. 1276, Sec. 35; Jones, Ill. Stat., 
Ann. 126.359. 

12 T1l, State Bar Statutes (1935), Ch. 120, Sec. 426; Jones, Ill. Stat., 
Ann, 119.458. 

113 [1], State Bar Statutes (1935), Ch. 95a, Sec. 91; Jones, Ill. Stat., 
Ann. 85.113. 

u4T11. State Bar Statutes (1935), Ch. 100, Sec. 440; Jones, Ill. Stat., 
Ann. 119.468. 

15 Tl. State Bar Statutes (1935), Ch. 95a, Sec. 10(9) ; Jones, Ill. Stat., 
Ann. 85.010, et seq. 








